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Bankruptcy and the Statute of Limitations. 


The case of Nesen, reported in a recent number of this 
Journal—Vol. 2, No. 36, p. 570—affords a significant exam- 
ple of the extreme uncertainty, not to say lamentable confu- 
sion, which attends the construction of the Bankrupt Law by 
the numerous and independent tribunals, and the far more 
numerous and more independent subordinate officers of those 
tribunals to which that construction has been confided. The 
precise point decided in this case is, that the holder of a claim 
more than six years old can not be counted as one of the 
creditors, whose united application is necessary to initiate 
involuntary proceedings in bankruptcy. The opinion of the 
court refers to several prior decisions, in most if not all of 
which the point at issue was not identically the one raised in 
this case, but at the same time required substantially the same 
considerations for its settlement. Contrary to the prevailing 
practice in the opinions of judges and registers, who are 
apt to cite chiefly the concurrent or conflicting judgments of 
the courts and registers in other districts, the English law, 
relating to this particular class of cases, is in the case now 
under consideration particularly commented upon. It may 
possibly conduce to reconcile the conflicting decisions in the 
American courts, to examine somewhat more particularly 
some of the English decisions referred to. It will appea 
that, although the connection between the statute of limita- 
tions and the statute of bankruptcy is in all the cases, both 
English and American, the great question in controversy ; 
yet that question presents itself in very different aspects. In 
Dewdney’s case, 15 Ves, Jr. 479, the broad ground was taken, 
that the statute of limitations does not apply to proceedings 
in bankruptcy. This argument was strongly and confidently 
urged, and was somewhat fully considered by Lord Eldon, 
but overruled. That case was an application on the part of 
an assignee to expunge an outlawed claim which had been 
proved ex parte, and the application was granted. Another 
leading English case was Quantock v. England, 5 Burr. 
2628, an action brought by an assignee and against a 
debtor to the estate, and the defence was set up, that the 
assignee had no authority to sue, because the claim of the 
petitioning creditor was outlawed. The Court of King’s 
Bench—Lord Mansfield, giving one of his clear and emphatic 
judgments—decided that it did not lie with a third person, 
like the defendant in that case, to object to the preliminary 
proceedings in bankruptcy, but very strongly instructed, and 
indeed may be said to have ruled, that the same objection, 
coming at the proper time from the bankrupt himself, would 
have been available. The American cases upon the subject 
are about equally divided. In the cases of Kingsley, in Mas- 
sachusetts, and of Harden, in Maine (1 N. B. R. 329, 395), 
the claims respectively offered for proof were held by persons 
out of the state, and were rejected. Of course there would a 
Sortiori have been so disposed of had the creditors resided 
within the state. In Sheppard’s case, on the other hand (1 
N. B. R. 115), & proving creditor residing within the state 
was held to have the right of objecting to a discharge, 
although his claim was outlawed ; and in the case of Ray (1 





N. B. R. 44), a creditor out of the state was allowed to prove 
an outlawed claim. 

In the course of these discussions, already sufficiently com- 
plicated by irreconcilable opinions, liable to become still 
more so by even a purely theoretical or verbal error; a not 
very intelligible distinction has been attempted between a 
provable claim and a claim which may be proved. In defining 
“‘provable’’ and ‘‘ that may be proved,’’ Worcester, one of 
the most approved of lexicographers, adopts and justifies both 
the popular and liberal use of those respective phrases. More- 
over the bankrupt act evidently uses them indiscriminately 
as meaning precisely the same thing. Thus,sec. 19 provides 


.that all demands against the bankrupt for or on account of 


any goods or chattels wrongfully taken, etc., ‘‘may be proved 
and allowed as debts to the amount of the value, etc.’’ Sec- 
tion 34 provides that ‘‘a discharge, etc., shall, etc., release 
the bankrupt from all debts, claims, liabilities and demands 
which were or might have been proved,etc. Always provided, 
that any creditor, etc., whose debt was proved or frovadle,” 
may within two years contest the discharge. Section 39, re- 
lating to involuntary bankruptcy, authorizes a petition against 
one who has been arrested ‘‘upon a demand i” its nature 
provable,’ etc., and with reference to the amount of indebt- 
edness requisite to sustain such petition, provides that one 
‘* shall be adjudged a bankrupt on the petition of one or more 
of his creditors, the aggregate of whose debts provable under 
this act amount to, etc.’’ 

The true distinction seems to be, not between debts which 
are provable and those which may Je proved, but between 
those provable, or, in other words, which may be proved and 
those which must be proved; a claim of the former class 
not being discharged unless the creditor elect to prove it, 
while a claim of the latter class is discharged, whether proved 
or not. It may be stated as a general proposition in the law 
of bankruptcy, in the words of Judge Buller (Bamford vy. 
Burrell,* 2 B. & P. 1), that ‘‘the creditor must in every case 
swear, that the bankrupt was indedtfed at the time of suing 
out the commission, and debts provable under the commis- 
sion, and debts to be discharged by the certificate are con- 
vertible terms.” This proposition is of course to be taken 
with the qualification, that, in the construction of some bank- 
rupt laws, and of all state insolvent laws, foreign claims may, 
at the election of the creditors, be proved, and will tl.en be 
discharged ; but are not barred, unless actually proved. So 
with fiduciary claims, unless, as in the existing law, expressly 
provided otherwise; and perhaps, in some instances, with 
claims partaking of tort and contract, where the claim- 
ant may have been allowed the same right of election as in a 
suit at law. In Goodtitle v. North, Dougl. 583, Grose, J., 
said, ‘‘ the question is not whether or not the plaintiff might 
have proved his debt under the defendant’s commission, but 

*This case is so quoted in several respectable works, English and Ameri- 
can; but in the American reprint Bosanquet and Pulter’s Reports, published 
by Oliver D. Cooke, Hartford, 1820 (the only edition to which we have ac- 
cess), no such case appears; nor is it to be found in the table of cases in 
Fisher's Digest. Will some of our learned readers tell us something about 
this case ?—[Ep. C.L, J. 
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whether he was Sound to do so, and if he were not, the certifi- 
cate is no bar to the action.’’ With reference to a claim of 
this description, it would be simply absurd to speak of it as 
a provable claim, but not one which may be proved or vice 
versa, while to say that it is a prvoad/e claim, a claim which 
may be proved, but not one which must be proved, or lost, 
conveys an intelligible and obviously the only correct idea. 
In the case of Kingsley, (1 B. R. No. 9, p. 67), where an out- 
lawed debt was offered for proof, Judge Lowell remarked, 
“there can be no doubt that this is a provable debt, and that 
it will be discharged by the certificate all debts 
which by their nature are provable are discharged, whether 
they in fact could be proved or not. Because this debt is 
provable, it does not follow that it can be proved. The 
question is, whether it is a debt at all. A debt that has been 
paid can not be proved, but it will be discharged; that is to 
say, the payment need not be relied on after the certificate 
has been obtained.’’ Upon reflection, so able a judge would 
hardly contend that a debt which is not ‘‘a debt at all,” or 
**a debt that has been paid,’’ is any more “ provable’”’ than 
it is a debt that ‘can be proved.’’- Surely neither a non-ex- 
isting debt nor a paid debt could have been in the contem- 
plation of Congress, when in various connections they used 
the word ‘‘ provable.” 

The whole discussion of this subject suggests some curious 
questions as to the precise effect upon a contract of the statute 
of limitations. The weight of authority certainly is, that, to 
use the language of Lord Mansfield in the case already cited, 
‘the statute of limitations does not destroy the debt, it only 
takes away the remedy;”’ or, in other words, that under the 
operation of the statute the contract becomes only vordad/e, 
not void. Notwithstanding some decisions to the contrary, 
founded, perhaps, upon peculiar statutory language, it is well 
settled that a declaration upon a note, for instance, which, as 
set forth in the writ, is on its face outlawed, is not demurra 
ble, but, unless answered by a plea of the statute, justifies a 
judgment for the plaintiff. So an outlawed claim furnishes 
sufficient legal consideration for a new promise, both as be- 
tween the parties and in reference to third persons. The 
distinction is universally recognized, that when a right of 
action upon a claim originally binding is barred by some 
positive provision of law, more especially of the statute law, 
the debtor may by a subsequent promise waive this exemption, 
which is created at least in part for his benefit. Of this rule 
‘the cases of the statute of limitations, a discharge in bank 
ruptcy, and infancy, are notable examples. And with refer- 
ence to the first of these, whatever may be the correct doc- 
trine where the debtor becomes a bankrupt, in all other cases 
it would seem that the statute of limitations is a defence per- 
sonal to himself, and renders the contract not merely voidable 
in contradistinction from being void, but even voidable by 
him alone. Suppose the maker of an outlawed note to givea 
new one just before filing a petition in bankruptcy. Circum- 
stances, no doubt, might be sufficient to raise a presumption 
of fraud, which? would enable other creditors or the assignee 
to defeat the claim. But the burden of proof would clearly 
be upon them. So in case of an attachment in an action 
brought upon an outlawed claim, the debtor himself making 
no defence, independently of evidence showing actual collu- 
sion, it would hardly be contended that a subsequent attach- 
ing creditor could come in and resist the former writ and 


attachment as fraudulent. And substantially the same rule 
would apply to an absolute or conditional conveyance made 
to the holder of an outlawed claim. It might be impeached 
by creditors for actual fraud, but would not be Jer se fraudu- 
lent, as without consideration. In the case of Kingsley, 
above referred to, Judge Lowell remarks, ‘‘the creditors 
have a right to plead the statute as well as he,’’ and to this 
point cites three cases—Richardson v. Thomas, 13 Gray, 381; 
Roscoe v. Hale, 7 Gray, 274; Stoddard v. Doane, 7 Gray, 
387. But the only points there decided are, that neither the 
insertion of a claim in the schedule of creditors, nor the pay- 
ment of a dividend by the assignee, will debar the debtor 
from setting up the statute in a subsequent suit against him. 
In this conflict of authority upon a point of great impor- 
tance, it is certainly to be desired if not expected, that the 
whole ground should be gone over anew in some judgment 
even more exhaustive than the many able ones already ren- 
dered, and a decision reached which will be generally satis- 
factory. Francis HILLIARD. 





Liabilities of Infants for Necessaries.* 

No express promise is necessary in order to render an in- 
fant liable for necessaries. Gay v. Ballou, 4 Wend. 403 
And though an infant is liable on his implied contract for 
necessaries, yet it seems well settled that he is not bound by 
his contract to pay a sum certain therefor, as by an account 
stated, a promissory note, bond, etc., given for necessaries 
(unless ratified after becoming of age), but only for what they 
arereasonably worth. 1 Am. Lead Cas. (4th ed.) 244; Bing. 
on Inf. (Bennett’s ed.), 86, note, (1); 1 Story on Conts. 
(4th ed.) §§ 80, 81; Tyler on Inf. p. 57; Beeler v. Young, 1 
Bibb, 519; Oliver.v. Woodroffe, 4 M. & W. 650; M’Crillis 
v. How, 3 N. H. 348; Bouchell v. Clary, 3 Brev. 194; Rain- 
water v. Durham, 2 Nott & McCord, 524; Hussey v. Jewett, 
9 Mass. 100; Swasey v. Adm’r of Vanderheyden, 1o John. 
33; Fenton v. White, 1 South. 100; Bartlett v. Emery, 1 
Term, 42, note. 

But it has been held in some cases that where the instru- 
ment is of such a character that the consideration can be in- 
quired into, it is valid. See Reeve’s Dom. Rel. *230 ef seg.; 
Dubose v. Whedden 4 McCord, 221; Aaron v. Hariey, 6 
Rich. (S. C.), 26; Haine v. Tarrant, 2 Hill (S. C.) 400; 
Stone v. Dennison, 13 Pick. 6; Bradley v. Pratt, 23 
Vt. 385. And that in such case a recovery may be 
had to the extent of the reasonable worth of the neces- 
saries constituting the consideration, but no further. See 
Earle v. Reed, ro Met. 387; Guthrie v. Morris, 22 Ark. 411, 
and the cases next above cited. See also Parish v. Stone, 14 
Pick. 198; Harrington v. Stratton, 22 Pick. 516. But see 
1 Am. Lead. Cas. (4th ed.) 244, where this rule is con- 
demned as “‘ against good precedents and principles.”’ 

The articles for which an infant is sought to be rendered 
liabl: as necessaries, must not only come within the general 
class of necessaries in law, but must also be in fact necessary 
to the infant under the particular circumstances in which he 
is placed. Reeve’s Dom. Rel. *227. Thus an over-supply 
of the infant’s wants, though the articles might in other re- 
spects be ranked as necessaries, gives a demand against him 
only for so much as was actually needed. Johnson v. Lines, 


*We print this article from poofs of a note to appear in a volume of Lead- 
ing and Select cases on the DiSabilities incident to Infancy, Coverture and 





Idiocy, by Marshall D. Ewell, Esq., now in the press of Little, Brown & Co, 
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6 W.&S. 80. And it is the tradesman’s duty to acquaint 
himself with the infant’s circumstances and necessities, as 
well as to take notice of supplies by other tradesmen ; he 
credits him at his peril. Ford v. Fothergill, 1 Esp. 211; 
Peake, 229; Johnson y. Lines, 6 W. & S. 80; Kline v. 
L’Amoureux, 2 Paige, Ch. 419; Cook v. Deaton, 3 C. & P. 
114; Perrin v. Wilson, 10 Mo. 451; Davis v. Caldwell, 12 
Cush. 513; Wharton v. Mackenzie, 5 Q. B. 606; Mortara v. 
Hall, 6 Sim. 466.; Steedman v. Rose, 1 Car. & M. 422; 
Rivers v. Gregg, 5 Rich. Eq. 274. 

But the necessity for enquiry by a tradesman before giving 
credit to an infant for necessaries, may be dispensed with by 
the conduct of the parties. Dalton v. Gib,7 Scott, 117; 5 
Bing. N. C. 198; 1 Arn. 46; 3 Jur. 43. 

Thus where an infant living in a style of some pretension, 
purchased of a tradesman, in the course of four months, 
silks to the amount of 354, some of which were delivered in 
presence of her mother, and some sent to a fashionable hotel 
where the infant and her mother lived, it was held, that the 
case was taken out of the ordinary rule, and that the infant 
was liable for the amount, notwithstanding the tradesman 
omitted to make any enquiries of the mother whether or not, 
the articles were necessary for the infant. ‘‘ The presence of 
the mother when the daughter purchased the articles, and her 
omission to reject those which were delivered at the hotel, 
rendered enquiry superfluous.” Dalton v. Gib (supra); and 
in Brayshaw v. Eaton, 5 Bing. N. C. 231; s. Cc. 7 Scott, 183; 
1 Arn. 466; 3 Jur. 222, which was an action ona tailor’s 
bill, to the plea of infancy in which the plaintiff replied 
necessaries, and where the point was directly passed upon, it 
was held that enquiry by the plaintiff as to defendant’s cir- 
cumstances is not a condition precedent to the right to re- 
“The issue for the jury in this case 
was whether the articles supplied were necessary for the de- 
fendant or not.. ... That it is prudent in a tradesman to make 
such inquiry is clear; but he is not bound to make it by any 
inflexible rule of law. The question in these cases is whether 
the articles furnished were necessary for the defendant ; and 
that question is independent of any inquiry the plaintiff could 
make, After every inquiry that could be made, it might 
still turn out that the goods were necessary. The proposition 
therefore in the books as to the necessity of inquiry, must be 
understood with reference to the prudence of such a step, 
and as of a duty of imperfect obligation.” BosaNnQuEt, J., 
“Tt is said, indeed, in several of the cases, that the plaintiff 
ought to make enquiries ; but the consequence is not that he 
should be nonsuited if he fails to do so, but that he trusts 
the defendant at his peril.’’ See also Eames v. Sweetser, 
1o1 Mass. 8o. , 

If the wants of the infant be supplied by his parent, guar- 
dian, or by any other person, he cannot render himself 
liable for articles which would otherwise be necessaries. See 
Gay v. Ballou, 4 Wend. 403; Rivers v. Gregg, 5 Rich. Eq. 
274; Kraker v. Byrom, 13 Rich. L. 163; Kline v. L’Amou- 
reux, 2 Paige, Ch. 419; Wailing v. Toll, 9 John 141; Guth- 
rie v. Murphy, 4 Watts, 80: Angel v. McClellan, 16 Mass. 
31; Poolv. Pratt, 1 Chip. 253; Beeler v. Young, 1 Bibb, 
521 ; Conolly v. Hull, 3 McCord, 6; Cook v. Deaton, 3 C. 
& P. 114; Bainbridge v. Pickering, 2 W. Black. 1325 (ante); 
McKanna v. Merry, 61 Ill. 180; Nicholson v. Wilborn, 13 





Geo. 475; Elrod v. Myers, 2 Head, 33; Perrin v. Wilson, 
10 Mo. 451; Davis v. Caldwell, 12 Cush. 513; Brooker v. 
Scott, 11 M. & W. 67; Burghart v. Angerstein, 6 C. & P. 
690; Story v. Perry, 4 C. & P. 526; Steedman v. Ross, 1 
Car. & M. 422; Bing. on Inf. (Bennett’s ed.) 86, note (1) and 
cases there cited. See also Locke v. Smith, 41 N. H. 352; 
Atchison v. Bruff, 50 Barb. 381 ; Foster v. Redgrave, L. R. 4 
Exch. 35, note. And, where the minor resides with his 
parents, it will, in the absence of proof to the contrary, be 
presumed that he is properly supplied with necessaries. Con- 
olly v. Hull, 3 McCord, 6; Jones v. Colvin, 1 McMull. 14; 
Perrin v. Wilson, to Mo. 451 ; Freeman v. Bridger, 4 Jones’ 
Law 4. See also Brooker v. Scott, 11 M. & W. 67. Infancy 
being shown, the burden of the proof is with the plaintiff to 
show that the articles sued for were necessary for the infant. 
Thrall v. Wright, 38 Vt. 494; Nicholson v. Wilborn, 13 
Geo. 475; and so whether in the class of necessaries or not. 
Thrall v. Wright (supra). But where necessary clothing, in 
every way suitable to her condition in life and social posi- 
tion, are furnished to an infant at her request, with the cun- 
sent of her mother, with whom she resides, and with the ex- 
pectation and understanding on her part and on the part of 
her mother, that they were to be paid for out of her funds, 
or her portion of her deceased father’s estate, the law binds 
the infant to pay for such necessaries. Atchison v. Bruff, 50 
Barb. 381. See also Rundel v. Keeler, 7 Watts, 237 ; Watson 
v. Hensel, id. 344. 

But it is said that the decision of this question (as to what 
are ‘‘ necessaries suitable to the then degree, state or condi- 
tion of the defendant’’) “‘ does not depend in any degree up- 
on any allowance the defendant may have had from his 
father, and which he may have misapplied.’’ And a charge 
that, if the infant had an income sufficient to provide him 
with necessaries suitable to his condition for ready money, he 
could not contract even for necessaries upon credit, is erro- 
neous. Burghart v. Hall, 4M. & W. 727, approved in Peters 
v. Fleming, 6 M. & W. 46 (ante). But see Kline v. 
L’Amoureux, 2 Paige, Ch. 419. See also Ryder v. Womb- 
well, L. R. 3 Exch. go (s. c. L. R. 4 Exch. 42), where evi- 
dence to prove that, when the articles (‘‘solitaires’’) were 
furnished, the infant was already sufficiently provided with 
articles of a similar description, was rejected, as it was not 
proposed to show that the plaintiff had knowledge of the 
fact ; Bramwell, B., dissenting. But see Foster v. Redgrave, 
Q. B. Feb. 9, 1867; L. R. 4 Exch. 35 note; Bainbridge v. 
Pickering, 2 W. Black. 1325 (aaée); Brayshaw v. Eaton, 7 
Scott, 183.. The rule, however, seems to be more correctly 
stated in Rivers v. Gregg, 5 Rich. Eq. 274, to be that “when 
it is shown that an infant is supplied with necessaries by his 
parent or guardian, or with funds amply sufficient to procure 
them, the presumption of law and reason must be that he ° 
does not stand in need of credit to obtain what is necessary 
forhim. And, after this prima facie showing, he who al- 
leges that, notwithstanding this, the infant was in a state of 
destitution, must take upon himself the burden of the allega- 
tion. If he does this in a satisfactory manner his claim 
should be allowed.’’...... “<The conclusion is, that an infant 
who is furnished with necessaries, or the means in cash of 
procuring them, by his parent or guardian, or from any other 
source, is prima facie not liable for necessaries supplied by 
a stranger or tradesman on credit; and that the party who 
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seeks to evade the operation of the rule, and bring his claim 
under an exception, must prove the destitution and necessi. 
ties of the infant.” See also Nicholson v. Wilborn, 13 Geo- 
475 ; also State v. Cook, 12 Ired. 67; Hussey v. Rountree, 
Busb. rro. 

‘¢ Whether the articles are of those classes for which an in- 
fant shall be bound to pay isa matter of law, to be judged 
of by the Court ;’’ and this question is first to be settled. 
Beeler v. Young, 1 Bibb, 521; Glover v. Ott, 1 McCord, 
572; Bent v. Manning, 10 Vt. 230; Tupper v. Cadwell, 12 
Met. 563 ; Grace v. Hale, 2 Humph. 29; Stanton v. Wilson, 
3 Day, 57; Maddox v. Miller, 1 M. & S. 738; McKanna v. 
Merry, 61 Ill. 178; Jordan v. Coffield, 70 N. C. 116; Mer- 
riam v. Cunningham, 11 Cush. 40; Bing. on Inf. 86, note 
(1); Story on Sales, § 35. See also 19 Pick. 572. 

But this preliminary question being determined, “if they 
fall under those general descriptions, then whether they were 
actually necessary and suitable to the condition and estate of 
the infant, and of reasonable prices, must regularly be left to 
the jury as matter of fact.’’ Bing on Inf. 86 note (1), 87; 
Story on Sales, § 35 ; Beeler v. Young, 1 Bibb, 521; Bent 
v. Manning, to Vt. 230; Grace v. Hall, 2 Humph. 29; Mc- 
Kanna v. Merry, 61 Ill. 178; Jordan v. Coffield, 7o N. C. 
110; Merriam v. Cunningham, 11 Cush. 40; Harrison v. 
Fane, 1 Man. & G. 550; Stanton v. Wilson, 3 Day, 57 ; Mad- 
dox v. Miller, 1 M. & S. 738; Ryder v Wombwell, L. R. 3 
Exch. go and cases there cited; s.c. L. R. 4 Exch. 32. See 
also Glover v. Ott, 1 McCord, 572; Davis v. Caldweld, 12 
Cush, 513; Swift v. Bennett, ro Cush. 436; Mohney v. Evans, 
51 Penn. St. 80; Eames v. Sweetser, 101 Mass. 80; Hall v, 
Weir, 1 Allen, 261 ; Bonney v. Reardin, 6 Bush, 34; Rundel 
v. Keeler, 7 Watts, 237; Hare and Wallace’s note to Peters 
v. Fleming, 6 M. & W.* 49; Benj. on Sales (1st Am. ed.), § 
24 note (g). This proposition is of course subject to the 
qualification that the question whether or not there is any 
evidence fairly tending to show that they were actually 
necessary is for the court, and, if there is no such evidence, 
the case may be withdrawn from the jury; but the weight 
of the evidence, if any there is, is for the jury. The 
verdict is also subject to be set aside, as being contrary 
to the weight of the evidence. See Ryder v. Womb- 
well, L. R. 4 Exch. 32 and cases cited, where it is stated to 
be settled ‘‘ that the question for the judge (subject of course 
to review) is as stated by Maule, J., in Jewell v. Parr, 13 C. 
B. 916, not where there is literally no evidence, but whether 
there is none that ought reasonably to satisfy the jury that the 
fact sought to be proved, is established. ‘It is not enough 
to say that there was some evidence. * * * A scintilla 
of evidence clearly would not justify the judge in leaving the 
case to the jury. There must be evidence on which they 
might reasonably and properly conclude that there was neg- 
ligence,’ the fact in that case to be established.’’ See 1 
Chitty on Cont. (11 Am. ed.) p. 195. 

“In Johnson v. Lines, 6 W. & S. 80, it is said that ‘‘ what 
are necessaries is a question mixed of fact and law.’’ ‘To 
them (the jury) doubtless belongs the question of extrava- 
gance ; but where the supply has been so grossly profuse as to 
shock the sense, it is the business of the judge to say sd as 
matter of law, and charge that there can be no recovery for 
more than was absolutely necessary.’’ See also Brooker v. 
Scott, 11 M, & W. 67; Wharton v. McKenzie, 5 Q. B. 606; 





Ryder v. Wombwell, L. R. 3 Exch. go (s.c. L. R. 4 Exch. 
32). In Ryder v. Wombwell, which was an action for the 
price of a pair of jewelled solitaires, worth 25/., and a silver 
goblet worth 15/. 15s., which the plaintiff knew when he sup- 
plied it, was intended by the defendent as a present, the ques- 
tion as to what are not necessaries in law, was somewhat ex- 
tensively considered, the court being divided as to what was 
the proper rule. Bramwell, B., said: ‘‘ But I may fairly be 
asked, What is the rule? It seems to me to be this: There 
are some things which can not be necessaries. The ear-rings”’ 
(for a male), ‘‘ the spectacles ’’ (for a blind person), ‘‘in the 
cases put, the wild animal, and all things which are useless 
except for amusement, or where the utility is the subordinate 
consideration, and the ornament or amusement the principal. 
On the other hand, there. are some things certainly necessa- 
ies; bread, meat, vegetables, water. There are also things, 
which may be, and which give rise to questions for a jury. 
For instance, an infant orders an expensive coat; but it ap- 
pears his trade or calling is of that nature that such a coat is 
necessary for his health ; or it is shown that a coat at half the 
price would not last half the time. Or if he has ordered a 
broad-cloth coat, and it is said he should have contented him- 
self with fustian, evidence may be given as to his position, 
and as to how such people dress in that class, in that neigh- 
borhood, and then the question is for a jury. Iam far from 
saying that the above is at once accurate and exhaustive 
but I forbear from the further attempt to make it so. Not to 
be more tedious, I think, therefore, that, in this case, the jury 
should have been told to find for the defendant.”’ 

Ketty, C. B. ‘‘This case involves the very important 
question, whether, under any circumstances, it is competent 
to the judge to determine as to matter of law, whether par- 
ticular articles are or are not to be deemed necessaries suitable 
tothe estate and condition of the infant ; and whether, if, in 
any case, the judge may so determine, his jurisdiction is not 
limited to those cases in which it is clear and obvious that the 
articles in question not merely are not, but can not be, neces- 
saries to any one of any rank or fortune or condition 
whatever ?* We can not separate the term ‘necessaries’ 
from its legal adjunct ‘suitable to the estate and condit- 
ion of the infant ;’ and as to the effect of these latter 
words involves a number of considerations, such as the age 
of the infant, his income, and his rank, his profession or 
calling, if he belongs to any profession, or has any duties 
or occupations in life, it seems contrary to all legal prin- 
ciples to hold that these are all matters of law, and not 
within the province of a jury todecide. * * * It should 
seem, therefore, that, as in all cases these several considera- 
tions arise upon the question what are or are not necessaries, it 
is impossible to determine such a question upon any fixed and 
definite legal principle, but that each case should be left to a 
jury with the observations, and, if necessary, such admonitions 
and cautions on the part of the judge, as the particular cir- 

*In Hare & Wallace's note to Peters v. Fleming, 6 M. & W. 4g, it is said 
that “ the rule appears to be that if the articles are of such a nature that they 
can not be necessaries to any one, or can not be necessaries to any one in 
that infant’s degree and position, they are to be rejected by the court; but if 
the articles are of a kind to be suitable under certain circumstances to one in 
the infant's situation, the question of necessaries is for the jury.” Citing 
Brooker v. Scott, 11 M. & W. 67 and note; Wharton v. Mackenzie, 5 Q. 
B. 606; Harrison v. Fane, 1 M. & Gr. 550; Glover v. Ott, 1 McCord, 572; 
Bouchell v. Clary, 3 Brev. 194; Rainwater v. Durham, 2 N. & McC. 524; 
Chapple v. Cooper, 13 M. & W. 252. 
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cumstances proved may render just and appropriate. It is 
true that in ancient times the judges have taken upon them- 
selves to decide this question asa matter of law, and even 
upon demurrer ; but in the altered state and condition of so- 
ciety, which has now excited for many generations, we find 
but two cases in which it has been judicially held that this 
question should be withdrawn from a jury. In Brooker v. 
Scott, 11 M. & W. 67, in an action for 7/. os. 5d. for dinners 
and deserts furnised to an undergraduate at Cambridge, 
whose meals were supplied by the college in which it was his 
duty to dine, the Court of Exchequer directed a non-suit to 
be entered ; and in Bryant v. Richardson (ante), p. 93 (L. R. 
3 Exch.) the same court determined as matter of law that 
cigars were not necessaries, and an opinion was expressed by 
more than one judge, that my brother Bramwell, who tried 
the cause, ought to have non-suited the plaintiff. It will be 
observed, however, that in both these cases it was obvious that 
the articles supplied could not be necessaries.’ The learned 
Chief Baron then enters upon a review of the cases holding 
the question of necessaries to be for a jury, and, while 
expressing his individual opinion ‘‘that a judge is in 
no case entitled to withdraw the question of necessa- 
ries from a jury,’’ says that he does not feel at liberty 
to overrule the cases of Brooker v. Scott and Bryant: v. 
Richardson, and concurs with the opinion of the major- 
ity of the court, that the verdict should be reduced by 
the sum of fifteen guineas, the price of the goblet. Channel 
and Pigott, Barons, were also of the opinion that it was not 
competent to withdraw the question in the case from the 
jury, but that there should be a new trial because the verdict 
for the plaintiff was against the weight of the evidence. 
Pigott, Baron, said: ‘‘I agree in thinking that the Lord 
Chief Baron was right in leaving the question to the jury. 
At the same time, as Tindal, Chief Justice, observed in Har- 
rison v. Fane, 1 M. & G. 550, 553, although it is for the jury 
to say, as a question of fact, whether particular articles are 
necessaries, their finding is to be ‘subject to the control of 
the court, as to the manner in which they have exercised 
their discretion.’ It seems an anomaly to say that a judge 
may not withdraw the matter entirely from the jury, and yet 
that the court may review their finding ; still, on the authori- 
ties, such seems to be the law.’’ 

On appeal to the Exchequer Chamber (L. R. 4 Exch. 32), 
Where the judgment of the court below was reversed, and a 
nonsuit entered, the question was again extensively consid- 
ered, Willes, J., delivering the opinion of the court, and it 
was held unanimously in accordance with the rule stated (ante, 
p- 64) ‘‘that there was not in this case evidence on which the 
jury could reasonably find that it was necessary for maintain- 
ing the defendant in the station of life in which he moved, 
either that he should give goblets to his friends, or wear shirt 
buttons composed of diamonds and rubies, costing 12/. ros. 
apiece. We must first observe that the question, in such 
cases, is not whether the expenditure is one which an infant in 
the defendant’s position could not properly incur. There is 
no doubt that an infant may buy jewelry or plate, if he has the 
money to pay, and pays forit. But the question is, whether it is 
so necessary for the purpose of maintaining himself in his sta- 
tion that he should have these articles, as to bring them 
within the exception under which an infant may pledge his 
credit for them as necessaries The Lord Chief Baron, in 





his judgment, questions whether, under any circumstances, it 
is competent to the judge to determine as a matter of law, 
whether particular articles are or are not to be deemed neces- 
saries suitable to the estate and condition of an infant, and 
whether, if in any case the judge may so determine, his juris- 
diction is not limited to those cases in which it is clear and 
obvious that the articles in question not merely are not, but 
can not be, necessaries to any one, of any rank, or fortune, 
or condition whatever? This is an important principle, which 
if correct, fully supports the judgment below; but wecan not 
assent to it. We quite agree that the judges are not to de- 
termine facts; and therefore, where evidence is given as to 
any facts, the jury must determine whether they believe it or 
not. But the judges do know, as much as juries, what is the 
usual and normal state of things, and consequently, whether 
any particular article is of such a description as that it may 
be necessary under such usual state of things. If a state of 
things exists (as it well may), so new, or so exceptional, that 
the judges do not know of it, that may be proved as a fact, 
and then it will be for the jury, under a proper direction, to 
decide the case. But it seems to us, that if we were to say, 
that in every case the jury are to be at liberty to find any- 
thing to be a necessary,-on the ground that there may be 
some usage of society, not proved in evidence and not known 
to the court, but which, it is suggested, that the jury may 
know, we should, in fact, say that the question for the jury 
was whether it was shabby in the defendant to plead infancy. 
We think the judges must determine whether the case is such 
as to cast on the plaintiff the onus of proving that the arti- 
cles are within the exception, and then whether there is any 
sufficient evidence to satisfy the onus. In the judgment of 
Bramwell, B., in the court below, many instances are put, 
well illustrating the necessity of such a rule. It is enough 
for the decisions of this case, if we hold that such articles as 
are here described are not prima facie necessary for maintain- 
ing a young man in any station in life, and that the burden 
lay on the plaintiff to give evidence of something peculiar, 
making them necessaries in this special case, and that he has 
given no evidence at all to that effect.’’ The learned judge 
then reviews and cites approvingly, as sustaining his position, 
the cases of Peters v. Fleming (anfe), Wharton v. Macken- 
zie, 5 Q. B. 606; and Brooker v. Scott, 11 M. & W. 67, 
which see. See also Benj. on Sales (1 Am. ed.) § 24; Da- 
vis v. Caldwell, 12 Cush. 512, where Chief Justice Shaw, in 
commenting on Peters v Fleming and Wharton y. Macken- 
zie, said: ‘‘ In these cases it is held, and we think this is the 
true view of the law on this subject, that whether the articles 
sued for were necessaries or not is a question of fact to be 
submitted to a jury, unless in a very clear case, when a judge 
would be warranted in directing a jury authoritatively that ° 
some articles, as, for instance, diamonds, or race-horses, can 
not be necessaries for any minor.’’ See Benj. on Sales (1 Am. 
ed.), § 24,note (g). Upon the whole, the correct rule is 
deemed to be that the question, whetheror not the article 
comes within the legal class of necessaries, is (by the great 
weight of American authority, at least), one addressed to the 
court ; and whether actually necessary and suitable to the 
condition and estate of the infant, etc., or not, is a question 
for the jury, as above stated; but in applying this rule, the 
court, it would seem, ought not to withdraw the case from the 
consideration of the jury, except in a very clear case, but 
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to leave it with the jury, under proper instructions as to 
the nature of necessaries. The rule as to what constitutes 
necessaries is deemed to be correctly stated in Peters v. Flem- 
ing, though doubtless in this country many would differ from 
the learned court in its application to the facts of that case. 
See also 1 Pars. on Conts. (sth ed.) 296. 

Articles coming clearly within the legal class of necessaries, 
are food, drink, washing, clothing, physic and instruction ; 
and ‘‘ an infant may bind himself to pay for his necessary meat, 
drinke, apparell, necessary physicke, and such other neces- 
saries, and likewise for his good teaching, or instruction, 
whereby he may profit himself afterwards.’’ Co. Litt. 172 a; 
Reeve’s Dom. Rel. * 227; Bing. on Inf.87. But these are 
not the only articles that may be considered necessaries. 

It is well observed in the learned note to Bing. on Inf. (p. 
86, note (1) ), that ‘‘the term ‘ necessaries’ is relative, and 
governed by the infant’s real and not ostensible rank, situa- 
tion, and degree. It is not confined to bare support and 
subsistence, but has received a somewhat liberal construction, 
according to the infant’s fortune, estate and occupation. The 
articles must be Jona fide putchased for use, and not for mere 
ornament”’ (or luxury) ; ‘‘they need not be such as a per- 
son can not do without, but should be suitable to the infant’s 
condition and circumstances.’’ Story on Sales, §§ 34, 35; 
Benj. on Sales (1st Am. ed.), § 23, and cases cited ; Peters 
v. Fleming, 6 M. & W. 46; Chapple v. Cooper, 13 M. & 
W. 257. See also Wharton v. Mackenzie, 5 Q. B. 606; Ry- 
der v. Wombwell, L. R. 3 Exch. 90, where the subject is ex- 
tensively discussed. In McKanna vy. Merry, 61 Ill. 179, the 
rule is stated to be that ‘‘ the articles furnished or money ad- 
vanced must be actually necessary in the particular case, for 
use, not mere ornament ; for substantial good, not mere 
pleasure ; and must belong to the class which the law gen- 
erally pronounces necessary for infants.’’ 

As to what particular articles are or are not necessaries, 
the cases are too numerous to be here enumerated, and only 
a few instances will be given ; those wishing to pursue the 
subject farther are referred to the authorities cited at the end 
of this note, and in the cases hereinbefore and therein re- 
ferred to. 

Dinners, confectionery or fruit, supplied to an infant un- 
dergraduate in the university, are prima facie not necessaries. 
Brooker v. Scott, 11 M. & W. 67, Wharton v. Mac- 
kenzie, 5 Q. B. 606 ; and as to the articles furnished 
for the entertainments given by defendants to his ac- 
quaintances, referred to in the case last named, Den- 
man, C. J., said that they could not possibly be neces- 
saries. Articles of mere luxury can not be necessaries suita- 
ble to the condition of any infant; but articles of utility, 
though luxurious and expensive, may be. Ryder v. Womb- 
well, L. R. 3 Exch. 90; Chapple v. Cooper, 13 M. & W. 
258. See also Brooker v. Scott, Wharton v. Mackenzie (su- 
pra). Nor are balls and serenades necessaries. Carter, 216. 
Rent of a building, for carrying on a trade or manual occu- 
pation, seems not to be a necessary, Lowe v. Griffith, 1 
Scott, 458; 8. c. 1 Hodges, 30; nor goods to carry on his 
trade with, Mason v. Wright, 13 Met. 306; Stone v. Withi- 
pool, Latch, 21; Whittingham v. Hill, Cro. Jac. 494; Why- 
hall vy. Champion, 2 Stra. 1083 Turberville v. Whitehouse, 
1 C, & P. 94; but he is liable so much of such goods as 





were consumed as necessaries in his own family ; Turberville 
v. Whitehouse (supra); nor are suits of satin and velvet with 
gold lace, Mackerell v. Bachelor, Cro. Eliz. 583; nor racing 
jackets, Burghart v. Angerstein,6 C. & P. 690; nor a silver 
goblet for presentation to a friend, Ryder v. Wombwell, L. 
R. 3 Exch. 90; nor cockades for the soldiers of an infant 
officer, Hands v. Slaney, 8 Term, 578; nor a chronometer for 
a lieutenant under twenty-one, in the royal navy, Berolles v. 
Ramsay, Holt, 77; neither, in general, are horses, Smith- 
peters v. Griffin, 10 B. Mon. 259; Beeler v. Young, 1 Bibb, 
515; Harrison v; Fane, 1 Man. & G. 550; even though the 
infant is a farmer, Rainwater v. Durham, 2 Nott & McCord, 
524; Grace v. Hale, 2 Humph. 27. But see Aaron v. Har- 
ley, 6 Rich. 26. But, perhaps this may be considered a ques- 
tion for a jury. See Mohney v. Evans, 51 Penn. St. 80. Nor 
is the board of horses, the principal use of which was in the 
infant’s business of hackman, though occasionally used to 
carry his family out to ride. Merriam v. Cunningham, 11 
Cush. 40. Though where horseback exercise is prescribed by 
a physician, it isa necessary. Hart v. Prater. 1 Jur. 623. 
Nor is a farrier’s bill for work looking after the infant’s 
horses a necessary. Clowes v. Brooke, 2 Stra. 1100; 8. C. 
Andrew, 277; noraresaddles, bridles, whips, liquors, fiddles, 
fiddle-strings, powder and pistols, etc., Beeler v. Young, 1 
Bibb, 519; Glover v. Ott, 1 McCord 572; McKanna v. 
Merry, 61 Ill. 179; nor are cigars and tobacco, under ordi- 
nary circumstances and in the absence of evidence of special 
circumstances rendering them necessary, medicinally or other- 
wise, Bryant v. Richardson,,12 Jur. N. S. 300; 14 W. R. 
401; 14 L. T. N.S. 24 Exch.; L. R.-3 Exch. 93, note; nor 
a stanhope, Charters. v. Boyntun. 7 C. & P. 52; nor coach 
hire, Hedgely v. Holt, 4 C. & P. 104; nor, in general, is 
money lent to the minora necessary ;* Earle v. Peale, 1 Salk. 
387; Beeler v. Young, 1 Bibb,519 ; Smith v. Gibson, Peake, 
Add, Cas. 52; Darby v. Boucher, 2 Salk: 279; Probart v. 
Knouth, Esp. 472, note; McKanna v. Merry; 61 Ill. 177; 
even though raised by mortgage to pay off a prior mortgage 
on property inherited by the infant, Magee v. Welsh, 18 Cal. 
155.3 see also West v. Gregg, 1 Grant’s Cas. 53; Bicknell v: 
Bicknell, 111 Mass 265; nor though paid at the request of 
the infant to relieve him from a draft for military duty. Dor- 
rell v Hastings, 28 Ind. 478. Though if lent to procure a re- 
lease from arrest for necessaries, or if the infant is charged in 
execution, it is held to be recoverable; but to entitle the - 
plaintiff so to recover, he must show that the money was ad- 
vanced under such circumstances. Clark v Leslie, 5 Esp. 28 
So an infant is liable for money paid at his request, to satisfy 
a debt which he had contracted for necessaries. Randall v. 
Sweet, 1 Denio, 460. And though money lent to purchase 
necessaries is, in general, not recoverable, yet if in fact laid 
out by the lender for the necessaries, the infant is liable. 
See Earle v. Peal, 1 Salk. 387; Smith v. Oliphant, 2 Sandf. 
(N. Y. Sup’r Ct.) 306; Swift v. Bennett, 10 Cush. 436; Ran- 
dall v. Sweet, 1 Denio, 460; Probart v. Knouth, 2 Esp. 472, 
note ; Bradley v. Ptatt, 23 Vt. 386 ; Darby v. Boucher, 1 Salk- 
279; Ellis v. Ellis, 1 Ld, Raym. 344. But ‘‘if one lends . 
money to an infant to pay a debt for necessaries, and, in con- 
sequence thereof, the infant does pay the debt, here, although 


* But in Bent v. Manning, 10 Vt. 230, gu@re, per Redfield, J., Whether 
money might not under some circumstances be a necessary to a minor. 
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he may not be liable at law, he must nevertheless be so in 
equity, because in this case the lender of the money stands 
in the place of the person paid, viz., the creditor for neces- 
saries, and shall recover in equity, as the other shold have 
done at law.’’ Marlow v. Pitfield, 1 P. Wms. 558; Harris v. 
Lee, id. 482; Watson v. Cross, 2 Duvall (Ky.) 149; Beeler v. 
Young, 1 Bibb, 521; Hickman v. Hell, 5 Litt. 342; Walker 
v. Simpson, 7 W. & S. 88; and the claim of such lender is 
within the trust of land devised for the payment of debts, 
Marlow v. Pitfield, and Harris v. Lee (supra). And if the 
infant give his note for necessaries, and a security signs with 
him and subsequently pays the note for the infant, he may 
recover the money so paid from the infant. Haine v. Tar- 
rant, 2 Hill (S. C.) 400; Conn v. Coburn, 7 N. H. 368. Nor 
is labor on articles for the customers of the infant, who car- 
ries on a trade, a necessary, Dilk v. Keighley, 2 Esp. 480; 
nor timber furnished the infant to enable him to build a 
dwelling on his land, Freeman v. Bridges, 4 Jones’s Law, 13 
nor the expense of repairs on his dwelling-house, though 
necessary to prevent immediate and serious injury to the 
house, Tupper v. Cadwell 12 Met. 559. See also West v. 
Gregg, 1 Grant’s Cas. 53; Hassard v. Rowe, 11 Barb. 22; nor, 
in general, counsel fees and expenditures in a lawsuit, Phelps 
v. Worcester, 11 N. H. 51. See also Thrall v. Wright, 38 
Vt. 494, where it is said that though a lawsuit might be a 
necessary, yet prima facie it isnot ; the circumstances of each 
case must govern. But in Munson vy. Washband, 31 Conn. 303, 
where a female infant was seduced and got with child, under 
promise of marriage, the seducer afterwards refusing to marry 
her, and she was left in a state of destitution and suffering, 
and, in these circumstances, a sfiit was brought for her which 
was afterwards settled by the marriage of the parties, and, 
after the marriage, the attorney sued the husband and wife 
for his fees, and the court charged the jury that though as a 
general rule such services were not necessaries, yet if the 
services were absolutely requisite for her personal relief, 
protection, and support, she could contract therefor, and 
defendants were liable ; it as held, that the charge was cor- 
rect. The case of an infant abandoned by its parents was 
put by the court on the same footing, as to necessaries, as a 
married woman abandoned by her busband, the standing and 
situation of the. parties themselves being substantially the 
same. As between the infant and his guardian, acting in 
good faith upon competent advice, counsel fees, etc., may be 
allowed in the settlement of his account. Smith v. Bean, 8 
N. H. 15. Neither is the contract for the insurance of the 
infant’s property against loss or damage by fire a necessary. 
N. H. M. F. Ins. Co. v. Noyes, 32 N. H. 350, where the true 
test is said to be, that necessaries concern the person and not 
the estate. But a settlement which affords a provision to an 
infant, who, on her marriage, has no other certain provision, 
is a necessary, and she, sued jointly with her husband, is lia- 
ble for the solicitor fees, as for a debt contracted by her for 
necessaries before marriage. Helps v. Clayton, 17 C. B.N.s. 
553; 10 Jur. N. s. 1184; 34 L. J. C. P. 1; 13 W.R. 161; 
11 L. T. Nn. s. 476. 

The following have been held to be necessaries: Necessa- 
ries for the infant’s wife and children are necessaries for him. 
See Turner v. Trisby, 1 Stra. 168 ; Tubervillev. Whitehouse, 
1 C. & P. 94; S.C. 12 Price, 692; Abel v. Warren, 4 Vt. 152; 





Beeler v. Young, 1 Bibb, 520; Bing. on Inf. *87; Chapple 
v. Cooper, 13 M. & W. 252:* board, lodging, clothing, food, 
medicine, and education. See Hyman v. Cain, 3 Jones’s L. 
111; Bradley v. Pratt, 23 Vt. 378; G'over v. Ott, 1 Mc- 
Cord, 572; Peters v. Fleming, 6 M. & W. 48; Stone v. Den- 
nison, 13 Pick. 6; Squier v. Hydliff, 9 Mich. 274; Wilhelm 
v. Hardman, 13 Md. r44. And it is held that entertainment 
furnished by an innkeeper to an infant as a guest, not know- 
ing that the latter is acting contrary to the wishes of his 
guardian, is necessary, and the price recoverable on that 
ground. Watson v. Cross, 2 Duvall (Ky.), 147. A good 
common-school education is a necessary. Middlebury Col- 
lege v. Chandler, 16 Vt. 683; though a regular collegiate ed- 
ucation for one in ordinary circumstances is not, Middlebury 
College v. Chandler (supra); see also Peters v. Fleming 
(supra); neither is instruction in singing and dancing, 1 Sid. 
446 ; nor religious instruction, St. John’s Parish v. Bronson, 
4 Conn. 75 (where a husband was held not liable for the rent 
of a church pew, hired and occupied by his wife without his 
assent.) So suitable clothing is a necessary, Mackerell v. 
Bachelor, Cro. Eliz. 583; so regimentals for a volunteer, and 
livery for an infant captain’s servant, Hands, v. Slaney, 8 
Term, 578 ; Coates v. Wilson, 5 Esp. 152: so a bridal outfit 
and a chamber set, furnished to a female infant just before 
her marriage, Jordan v. Coffield, 70.N. C. 110. See also 
Sams v. Stockton, 14 B. Mon. 232. As there is no inflexible, 
absolute rule as to what constitutes necessaries (what is neces- 
sary for one, though prima facie coming within the class 
necessaries, being unnecessary for another, or for the same 
one under different circumstances, and what is prima facie 
unnecessary being, under some different circumstances, neces- 
sary), the above cases must serve only as examples to be con- 
sulted and applied to elucidate the varying cases as they arise, 
but not to be considered as precedents binding under all 
circumstances; the question whether necessary or not, being 
mainly, within the limits hereinbefore laid down, one of fact 
for the jury, and the burden of proof with the plaintiff, to 
prove the articles in question necessary. See 1 Chitty on 
Conts. (11th Am. ed.) p. 195, and cases cited; also (ane). 
See further on the subject of necessaries, Benj. on Sales (1st 
Am. ed.), §§ 22, 23, 24, and notes; Story on Sales, § 34 ¢ 
seqg.; Bing on Inf. (Bennett’s ed.) *86, note (1); Story on 
Conts. (4th ed.) § 77 e¢ seg.; 1 Pars. on Conts. (5th ed.) p. 
296 ef seg.; 1 Chitty on Conts. (11th Am. ed.) 195 ef seg. ; 
Tyler on Inf. ch. vii., and the cases therein cited. 





Liability of Municipal Corporation for Accidents 
Occurring on Unimproved Streets. 


CITY OF HENDERSON v. B. M. SANDEFOR AND CO.* 
Kentucky Court of Appeals, Winter Term, November 13, 1875. 


Hon. B. J. PErERs, Chief Justice. 


** ‘WILLIAM LINDSAY, 
“« Wma. S. Prior, Associate Justices. 
*« MARTIN H. Corer, 

1. Negligence— Duty of City to Repair Unfrequented Street.— Wherea 
street was in an unsettled and unfrequented part of the city, and had never been im- 
proved or used as a street, it was error in the court to instruct the jury that if the point 
where the accident complained of, occurred, was in a place designated and set apart as 
one of the public streets of the city, it was the duty of the city tokeep thestreet in a con 
dition for travel. 


*Reported for this journal by Malcolm Yeaman, Esq., of Henderson, Ky. 
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2. Argument 1. Municipal Corporations—Liability for Non-Exercise of 

Power.—Where the pudlic interest requires the exercise of a power conferred by law, it 
is the duty of the body possessing the power to exercise it ; and when the failure to ex- 
ercise this power results from neglect, or illegal refusal to do that which the public in- 
terest requires, the corp will be liable. But when the omission to do the act in 
question, results from the belief that it is unnecessary or inexpedient, the corporation 
will not be liable, and their decision is conclusive. 
. Argument 2. Necessity of Improving Street — What Tribunal 
must decide..—As to such streets as are necessary to the public convenience and 
travel, the courts, and not the city authorities, have the ultimate right to decide as to 
the necessity for their improvement and repair. But where the street is in a sparsely 
settled and untraveled portion of the city, the corporate authorities will be permitted to 
decide whether the public interest requires their imp , and their decision in 
such case will be final. ~ 

2 Estoppel Against Municipal Corporation.—Where the corporate authorities 
take control of a street, and by improving it invite the public toits use, the city will not 
be heard to say that it was not necessary as a street. 

Appeal from Henderson Court Common Pleas. 

Malcolm Yeaman, for appellant; Vance & Merrett, for ap- 
pellees. 

CoFER, J., delivered the opinion of the court. 

The appellees sued the city of Henderson to recover damages 
for injuries to their horses and carriage, alleged to have resulted 
from the negligence of the city in failing to repair Eleventh cross- 
street in said city. The city denied that it had been guilty of any 
negligence, and averred that the place where the accident hap- 
pened had never been used for travel, and had never been neces- 
sary for the use or convenience of the public, but was in an un- 
frequented part of the city, and that it was generally known that 
said street was unsafe and unfit for travel. The evidence showed 
that Eleventh street had never been improved or treated as a pub- 
lic way ; that it was outside of the inhabited portion of the city, and 
had never been used by the general public as a street, or recog- 
nized as such by the city government, and tended to prove that 
neither the wants nor convenience of the public, or of any of the 
inhabitants of the city required that it should be kept in repair as 
a street, and it also tended to prove that it would cost a large sum 
to put that street in safe condition for use. 

Upon this evidence the court instructed the jury in substance, 
that if the point where the accident occurred was in a place desig- 
nated and set apart as one of the public streets of the city for the 
purpose of travel, then it was the duty of the city to keep said 
street in a reasonably safe condition for travel, and that the city 
was liable for injuries occurring to persons or property in conse- 
quence of its failure-to do so, and refused an instruction asked by 
the city to the effect that if the street where the accident occurred 
was not needed for the use or convenience of the public, the city 
was not bound to keep it in repair. 

The only question in the case which we deem it necessary to 
notice arises out of the action of the court in regard to these 
instructions. 

The charter confers on the city council power to improve and re- 
pair the public ways in the city, and counsel for the appellees insist 
that the duty to keep all the streets within the limits of the city ina 
safe condition results from, the possession of the power. It has 
been held that, when a public body is clothed with power to do an 
act which concerns the public interests, the execution of the power 
may be insisted upon asa duty, though the statute creating the powcr 
be only permissive in its terms, as where the statute declares that 
the act ‘‘ may” be done, or that ‘‘it shall be lawful,” “is author- 
ized” to be done, etc. Mayor, etc., v. Furze, 3 Hill, 612, and 
authorities cited; Huston v. The Mayor, etc., 5 Seldon, g New 
York, 163. y 

It has also been repeatedly held that power to improve streets is 
legislative, and may be exercized from time to time as the wants of 
the corporgtion may require, and that the governing body of the 
municipality, and not the courts, is to judge of the necessity or ex- 
pediency of its exercise. McCormick v. Patchin, 53 Mo. 33; 
Macy v. Indianapolis, 17 Ind. 267. 

These two propositions are in apparent conflict with each other, 
and it seems to us that both are subject to qualification. 

Under certain circumstances, as shown by many adjudged 














cases, a public body clothed with power to do an act, in the doing 
of which the public has an apparent interest, can neither be com- 
pelled to do the act, nor made liable for not doing it; and in an- 
other class of cases, equally large, it has been held that, under 
other circumstances, such a body may either be compelled to do 
the act authorized, or be made liable fur injuries resulting from is 
failure. The power is conferred for the benefit of the public, and 
whenever the interests of the public require its exercise, it becomes 
the duty of the body possessing the power to act. This is clear. 
But how shall it be determined in a disputed case whether the pub- 
lic interests require the act to be done ? The authorities show that 
this question of fact is sometimes to be decided by the courts, and 
sometimes by those to whom power to do the act has been given. 
By what principle, then, are we to decide whether the case in hand 
falls within the one class or the other—whether this is a case in 
which the power to improve and repair the streets is to be exer- 
cised or not at the discretion of the city council, oris one in which 
the public has such an interest as to make it the duty of the coun- 
cil to exercise the power, and upon their failure, to render the city 
liable in an action of tort for any injury resulting to persons or 
property from the failure ? 

The rule which distinguishes the one class of cases from the 
other seems to us to be this: When the omission to exercise the 
power given clearly appears to have resulted from neglect or from 
a wilful refusal to do that which the public interests plainly re- 
quire, such omission will thus be shown not to be in consequence 
of the judgment of the body in the exercise of its discretion, that 
the thing omitted was not necessary or expedient to be done. But 
when the omission to do the act in question’may have resulted 
from the not unreasonable belief that it was unnecessary or inext 
pedient, then the decision of the body possessing the power is 
conclusive. This distinction is necessary in order to avoid the al- 
ternative of leaving such bodies wholly irresponsible, or of de- 
priving them of all discretion in the discharge of their duties. 

The application of this principle, and the necessity for such 
discrimination, may be well illustrated by this case. It may be 
assumed that many of the streets in Henderson are so important 
to the convenience and comfort of the population of the city, and 
of the general public, that to allow them to be greatly out of re- 
pair would be an intolerable grievance, and. it certainly will not do 
to say, because the power to repair these streets is legislative, 
that the city council has an uncontrollable discretion to 
repair them or not, as may suit its whims or caprices. 
None will maintain that such is the law. If they should fail to re- 
pair they might be prosecuted and punished for failing to do so, 
and, if persons or property were injured in consequence of their 
failure,the city would be liable. As to such streets the courts, and 
not the city council, have the ultimate right to decide whether re- 
pairs were necessary or not. But whether the public.interests re- 
quiring that streets in uninhabited or in very sparsely inhabited 
parts of the city should be improved, the city council must be per- 
mitted to exercise its discretion, and its decision will be final in all 
such cases, because the courts will be unable to say that the omis- 
sion resulted from negligence or a willful refusal to perform a duty, 
and not from the judgment of the council that such improvements 
were unnecessary or inexpedient. If the City Council had taken 
control of the street, and by improving or repairing it had invited 
the public to use it, the city would not be heard to say that it was 
not necessary, or at least, as expedient to have a street there for 
the use of the public. But there was no evidence that Eleventh 
street had ever been improved or repaired by the city, and the fail- 
ure to do either should be treated as a decision by the council that 
the convenience and comfort of the public did not require it, and 
as there are no grounds for saying that the omission to improve or 
repair was the result of negligence, or of a willful refusal to per- 
form a known duty, the court had no right by the instruction 
given to deprive the city council of the «discretion given to it by the 
charter, 
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These views are sustained by the decision of the Supreme Court 
of Missouri in the case of Bassett v. the City of St. Joseph, 53 Mo. 
290, where it was said that a city is not “required or bound to 
keep all of its streets in good repair under all circumstances. She 
is only bound to keep such streets, and such parts of streets, as 
are necessary for the convenience and use of the traveling public. 

a ae A There are streets or parts of streets in 
many cities which are not at present necessary for the conven- 
ience of the traveling public, which will be brought into use by the 
growth of the city; or there may be streets that have more width 
than is necessary for present use, or the requirements of travel. All 
that is required in such cases is that the city see that, as the streets 
are required for use, they shall be placed in a reasonably safe con- 
dition for the convenience of travel.”’ 

As long as the city keeps such streets as are needed by the pub- 
lic insafe condition, it has neglected no duty in that regard which 
jt owed to the public, and as it can only be made responsible in 
this case by being convicted of a neglect of duty, we think the 
court erred in giving the instructions complained of to the jury 
and in refusing that asked by the city. 

Wherefore the judgment is seversed, and the cause is remanded 
for a new trial upon principles not inconsistent with this opinion 





Interfering Patents. 
ALFRED T. FOSTER v. WM. M. LINDSAY. 


United States Circuit Court, Eastern District of Missouri, October 
: 28, 1875. 


Before Hon. SAMUEL TREAT, District Judge. 


Interfering Patents—Sec. 4918 of Rev. Stats. Construed.—Section 4918 of the 
Revised Statutes of the United States in respect of interfering patents construed, and 
held to vest the power in the circuit court to adjudge either of the interfering patents 
void in whole or in part, and upon proper issues and proof to authorize a decree that 
both patents are void. 

TREAT, J. This is a suit in equity under 3 4918 of the Revised 
Statutes of the United States, concerning alleged interfering pat. 
ents. The defendant’s patent was prior in date to plaintiff's; also 
the application therefor. The plaintiff claims that the invention 
was by him; that he had, previous to any knowledge thereof by 
the defendants, not only invented the patented composition, but 
actually reduced it to a practical and successful test ; that he had 
shown to the defendants the manufactured article, and when, as 
their foreman in the brick business, he was consulted thereafter 
about manufacturing fire-brick by means of which they could ob- 
tain a large and profitable order, he called their attention to the 
fact that he had exhibited to them before entering upon their ser- 
vice, a specimen brick of the needed quality, that thereupon he as 
their foreman directed various experiments to be made at defend- 
ants’ brick yard ; that when the defendants suggested subs equently 
that they proposed to obtain a patent for that mode of making an 
improved fire-brick, he remonstrated against their doing so, claim_ 
ing that he was the original inventor, and alone entitled to a pat. 
ent if one was obtainable. 

On the other hand the defendants claim that it was only after a 
series of experiments under their direction and supervision in their 
own establishment the success of the mode patented was ascer_ 
tained. 

Without analyzing the testimony with the view of determining 
whether the plaintiff in his isolated experiment, prior to entering 
into the service of defendants, had invented the patented mode of 

ing the desired result, or had merely experimented so far as 
to ascertain that the use of sand-rock would furnish the needed 
glazing in his pottery business, and without enquiring further 
whether he had not abandoned all purpose of pushing his experi- 
ments to ultimate success for fire-bricks, and also without determin- 
ing to what extent he and the defendants respectively suggested the 
experiments made in defendants’ establishment which first resulted 





in an ascertained and definite value from the compound, whereby 
the rights of the respective parties as employer and employee 
would arise, we will first consider the true construction of the act 
of Congress. The language of the section is peculiar, and the 
object designed by it is not free from doubt. The section is as 
follows : 

“‘ Wherever there are interfering patents, any person interested 
in any one of them, etc., may have relief against the interfering 
patentee and all parties interested under him, by suit in equity 
against the owners of the interfering patent ; and the court, on no- 
tice, may adjudge and declare either of the patents void in whole 
or part, or inoperative or invalid in any particular part of the 
United States, according to the interest of the parties, etc. But no 
such judgment or adjudication shall affect the right of any person 
except the parties to the suit,” etc. 

So far as known this section has not received any express adju- 
dication. In Mowry v. Whitney, 14 Wall. 434, an allusion is made 
to a somewhat similar provision in the act of 1836. The latter 
act in the section referred to, covered two distinct classes of cases, 
viz: Ist, where there were interfering patents; and 2nd, where 
the examiners refused to issue a patent applied for, on the 
ground of interference with a prior patent. In each of those 
cases a bill of equity would lie at the instance of either of the par- 
ties, and the court could determine in the latter class of cases 
whether the applicant should have a patent issued to him; and in 
the former, might adjudge either of the patents void in whole or in 
part, etc. 

In ordinary cases, where a patentee brings suit for infringement, 
the defendant can as$ail the validity of the patent in the man- 
ner prescribed ; and the decree of the court is binding on the par- 
ties. It is contended that, inasmuch as this suit is not for an in- 
fringement, the defendant must be confined to the respective merits 
or claims of the patentee infer sese, irrespective of the validity of 
either. The defendant in this case, among other defences, has set 
up that the patented compound or process had been anticipated 
and in use before either of the interfering patents had been claimed 
or issued. The evidence fully establishes the fact. In a suit for 
an infringment, a defence for want of novelty would, under the 
evidence in this case, be successful, whether the one or the other of 
the interferlng patents was the basis of the action. - The case of 
Mowry v. Whitney goes no further than to hold that if a patent is 
to be annulled ad initio, the proceeding must be at the direct in- 
stance of the government, but it does not decide that the question 
between conflicting patents may not be fully and finally deter- 
mined as to the parties to suit for interfering patents. 

The plaintiff in this case contends that he has the prior and bet- 
ter right, although his application and patent are of subsequent 
date, and that the court is bound to adjudicate solely as be- 
tween his and the interfering patent, leaving one of the patents to 
stand for subsequent adjudication when assailed in a proper suit. 

The act of Congress provides for a suit in equity against the 
owners of the interfering patent for such relief as equity would 
furnish. If the action stopped there, would a court of equity 
grant relief to a complainant who had no equity ?” If it would 
not, could not the court enquire through proper pleadings 
and evidence, into the equities of the complainant? But the 
section proceeds to authorize the court to adjudge either of 
the interfering patents void in whole or part. If it adjudged the 
plaintiff's patent void,should not a decree to that effect be entered, 
instead of a simple decree dismissing his bill? If it ascertains that 
the defendant's patent is void, and the plaintiff's also, must the de- 
cree be restricted to a judgment against the defendant's patent, 
leaving the plaintiff's patent as if in full force and of established 
validity ; so that ifa new suit were brought by the same plaintiff 
against the same defendant for an infringement of plaintiff's patent, 
the defendant would then for the first time be able to dispute the 
validity of plaintiff's patent for want of novelty, etc.? Why two 
suits between the same parties to adjust the controversies between 
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them, when one suit would accomplish the end according to the 
well-known purposes of equity proceedings? Unless the terms of 
the statute restrict the court, sitting in equity, so that it can not do 
full and complete justice between the parties and end the litiga- 
tion between them, it would seem to be its duty to pass upon the 
whole controversy when fairly and fully presented. The statute 
says that the court may adjudge either void in whole or part. 
How can it do so, consistently with law and equity, unless each of 
the patents is under consideration in all respects? It may con- 
clude that in some respects there is an interference, and in others 
none, so that the decree would be only for an annulment in part; 
or it may decree that there is an interference zm ¢ofo, and conse- 
quently annul one of the interfering patents, leaving the other to 
stand as valid. But what would be the position of one who had 
previously used the patent declared void, when suit was subse- 
quently brought against him by the other patentee for an infringe- 
ment? Could he assail the validity of the patent which had al- 
ready, as between the same parties, been adjudged at least impli- 
edly to be valid? It seems that the suits in equjty authorized in 
cases of interfering patents should not be restricted to the narrow 
limits urged. The controversy is between two patentees or those 
claiming under them. If neither has a valid patent, the court 
should adjudge both void, and thus end strife. It is on this the- 
ory that the defendant was permitted to set up in his answer 
the lack of novelty, not of plaintiff's patent alone, but of 
his own. True, he might voluntarily have surrendered his patent, 
and contested the plaintiff's right in a suit for infringement; 
but why should he not,when sued, insist upon a full defence, where- 
by a second suit could be avoided. The power vested in the court 
to adjudge either of the interfering patents void, in whole or part, 
is held to confer full authority, where the evidence justifies, on is- 
sues fairly made, to decree, not one of the patents alone, but both 
to be void. 

The court so adjudges in this case, and the decree will be ac- 
cordingly at the costs of the plaintiff. 





Contracts Dischargeable in Confederate Money. 


THE WILMINGTON AND WELDON RAILROAD COM- 
PANY v. HENRY KING, EXECUTOR OF HARDY KING, 
DECEASED. 


Supreme Court of the United States, No. g—October Term, 
1875. 


1. Contracts Dischargeable in Confederate Money—When Valid.—Contracts 
made during the war in one of the confederate states, payable in confederate currency, 
but not designed in their origin to aid the insurrectionary government, are not, because 
thus payable, invalid between the parties. 

2. . Evidence—Value of Currency.—In actions upon such contracts evi- 
dence as to the value of that currency at the timeand in the locality where the contracts 
were made is admissible. 

3.- . Constitutional Law—Obligation of Contracts—North Carolina 
Statute—Case in Judgment.—A statute of North Carolina of March, 1866, en- 
acting thatin all civil actions “for debts contracted during the late war, in which the 
nature of the obligation is not set forth, nor the value of the property for which such 
debts were created is stated, it shall be admissible for either party to show on trial, by 
affidavit or otherwise, what was the consideration of the contract, and that the jury in 
making up their verdict shall take the same into consideration, and determine the value 
of said contract in present currency, in the particular locality in which it is to be per- 
formed, and render their verdict accordingly,’’ in so far as the same authorizes the jury 
in such actions, upon the evidence thus before them, to place their own estimate upon the 
value of the contracts, instead of taking the value stipulated by the parties, impairs the 
obligation of such contracts and is, therefore, within the inhibition upon the state of the 
federal constitution. Accordingly, in an action upon a contract for wood sold in that 
state during the war, at a price payable in confederate currency, an instruction of the 
court to the jury that the plaintiff was entitled to recover the value of the wood without 
reference to value of the currency stipulated, was erroneous. 

In error to the Supreme Court of the State of North Carolina. 


Mr. Justice FIELD delivered the opinion of the court. 

The contract between the defendant and the plaintiff's testratrix, 
upon which the present action was brought, was made in North 
Carolina during the war. By its terms the wood purchased by the 








Contracts thus payable, not designed in their origin to aid the 
insurrectionary government, are not invalid between the par- 
ties. It was so held in the first case in. which the question of the 
validity of such contracts was presented, that of Thorington y. 
Smith,* and the doctrine of that case has been since affirmed in 
repeated instances. The treasury notes of the Confederate gov- 
ernment, at an early period in the war, in a great measure super- 
seded coin within the insurgent states, and, though not made a 
legal tender, constituted the principal currency in which the oper- 
ations of business were there conducted. Great injustice would, 
therefore, have followed any other decision, invalidating transac- 
tions otherwise free from objection, because of the reference of 
the parties to those notes as measures of value.t 

But as those notes were issued in large quantities to meet the in- 
creasing demands of the Confederacy, and as the probability of 
their ultimate redemption became constantly less as the war pro- 
gressed, they necessarily depreciated in value from month to 
month, until in some portions of the Confederacy, during the year 

1864, the purchasing power of from twenty-one to upwards of 
forty dollars of the notes only equaled that of one dollar in lawful 
money of the United States. When the war ended the notes, of 
course, became worthless and ceased to be current, but contracts 
made upgn their purchasable quality existed in large numbers 
throughout the insurgent states. It was, therefore, manifest that 
if these contracts were to be enforced with anything like justice to 
the parties, evidence must be received as to the value of the notes at 
the time and in the locality where the contracts were made; and, in 
the principal case cited, such evidence was held admissible. Indeed, 
in no other mode could the contracts as made by the parties be 
enforced. To have allowed any different rule in estimating the 
value of the contracts and ascertaining damages for their breach, 
would have been to sanction a plain departure from the stipula- 
tions of the parties, and to make for them new and different 
contracts. 

In the case at bar the state court of North Carolina declined to 
follow the rule announced by this court, and refused to instruct 
the jury that the plaintiff was entitled to recover only the value of 
the currency stipulated for the wood sold, and instructed them 
that he was entitled to recover the value of the wood without ref- 
erence to the value of that currency. This was nothing less than 
instructing them that they might put a different value upon the 
property purchased from that placed by the parties at the time. In 
this ruling the court obeyed a statute of the state, passed in March, 
1866, which enacted “that in all civil actions which may arise in 
courts of justice for debts contracted during the late war, in which 
the nature of the obligation is not set forth, nor the value of the 
property for which such debts were created is stated, it shall be 
admissible for either party to show on the trial, by affidavit or oth- 
erwise, what was the consideration of the contract, and the jury in 
making up their verdict shall take the same into consideration, 
and determine the value of said contract in present currency, in the 
particular locality in which it is to be performed, and render their 
verdict accordingly.” 

This statute, as construed by the court, allowed the jury to place 
their own judgment upon the value of the contract in suit, and not 
require them to take the value stipulated by the parties. A pro- 
vision of law of that character, by constituting the jury a revisory 
body over the indiscretions and bad judgments of the contracting 
parties, might in instances relieve them from hard bargains, though 
honestly made upon an erroneous estimate of the value of the 
articles purchased, but would create an insecurity in business 
transactions which would be intolerable. It is sufficient, how- 
ever, to say that the constitution of the United States inter- 
poses an impassible barrier to such new innovation in the adminis- 
tration of justice, and with its conservative energy still requires 


* 8 Wallace, 1. 
+ See Hanauer v. Woodruff, 15 Wallace, 448; Confederate Note Case, 19 





railroad company was to be paid for in Confederate currency. 


Ibid. 556. 
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contracts, not illegal in their character, to be enforced as made 
by the parties, even against any state interference with their 
terms. 

The extreme depreciation of Confederate currency at the 
time the wood, which is the cause of the suit, was purchased, 
gives a seeming injustice to the result obtained. But until 
we are made acquainted with all the circumstances attend- 


ing the transaction, we can not affirm anything on this point’. 


The answer alleges that the wood was to be cut by the de- 
fendant’s hands, and that the plaintiff's testatrix was only to 
furnish the trees standing. - It may be that under such circum- 
stances the costs of felling the trees and removing the wood was 
nearly equal to the value of the wood by the cord as found by the 
jury, which was fifty cents. Be that as it may, it is not for the 
court to give another value to the. contract than that stipulated by 
the parties, nor is it within the legislative competence of a state to 
authorize any such proceeding. 

The judgment of the Supreme Court of North Carolina must be 
reversed, and the cause remanded for further proceedings. 

Mr. Justice BRADLEY dissenting. ; 

I dissent from the judgment of the court in this case. The parties 
never contracted that the price to be paid for the wood was to 
be equivalent to any amount of specie. .The price contracted for 
was one dollar per cord. Specie at that time was worth twenty- 
one dollars to one of Confederate currency. Canit be supposed 
that the parties agreed on a value of five cents per cord for the 
wood? The suggestion does not appear to me to be reasonable. 
The truth is, that the relation between Confedetate currency and 
specie in North Carolina at that time is entirely unsuitable to be 
used as a rule in estimating the value of contracts. Specie could 
not be had at all, and consequently the relations between cur- 
rency and specie was no guide as to the value of currency in pur- 
chasing commodities. The verdict finds that the wood, at the 
time of the contract, was worth fifty cents in specie per cord, and 
yet it sold for a dollar in currency. This shows that currency was 
equivalent to fifty cents on the dollar in purchasing capacity. I 
hold, therefore, that the law of North Carolina, in allowing the 
jury to estimate the real value of the consideration, in cases where 
it is impossible to get at the true value of the money named in the 
contract, is a most sensible and just law. 

By what authority do we scale down the ‘price named in the 
contract at all? Is it not on the ground that the value of the money 
named by the parties is not a true criterion of the value of the 
contract ? When once we admit this we make that money a mere 
commodity, and endeavor to find its true value. How, then, is its 
true value to be measured? Is it to be: measured only by the 
amount of specie it would purchase at the time, when, perhaps, 
no specie existed in the country? Why not measure its value by 
the amount of United States treasury notes which it would buy ? 
They were money, as well as specie. But suppose they were not 
to be had in the market any more than specie. Under such cir- 
cumstances, is not the true method of ascertaining its value the 
purchasing capacity which it had? I hold that this is the true 
test, when, as stated by the legislature of North Carolina in its 
preamble to the act, it is impossible to scale the value of Confed- 
erate money accurately for all parts of the state under the varying 
circumstances that arose. Under such circumstances, the only 
fair mode of ascertaining the purchasing value of the currency 
used, is to ascertain the true value of the consideration or thing 
purchased. This is not to set aside the contract of the parties, 
but to carry out their contract. It is the proper method of ascer- 
taining what their contract really meant, and giving it full force 
and effect. 

Where a regular merchantable ratio exists between a paper cur- 
rency and specie or other lawful money, of course it ought to be 
used as the rule to ascertain the true value of contracts. But 
when no such regular marketable value does exist, then the next 
best mode of getting at the value of the contract, or of the cur- 





rency mentioned therein, is to as certain the true value of the sub- 
ject-matter about which the contract was made. This is what the 
legislature of North Carolina authorized to be done, and what was 
done in this case. 

I think the judgment should be reversed. 





Municipal Bonds— Mandamus against County 
Courts. 


UNITED STATES EX REL McKEE, v. THE COUNTY 
COURT OF VERNON COUNTY,* 


United States Circuit Court, Western District of Missouri, Novem- 
ber Term, 1875. 


Before Hon. JoHN F. Ditton, Circuit Judge, and Hon. ArR- 
NOLD KREKEL, District Judge. 

1. Municipal Bonds—When Judgment Creditor may have Mandamus.— 
A judgment creditor of a county who has received a warrant on the treasurer which is 


refused payment, may have a mandamus to enforce the collection of a tax to pay such 
judgment, and is not bound to wait and take his turn among other warrant-holders. 


2. Special Tax against County—Practice.—When the court will order a speciaz 
tax against a county to pay a judgment; the practice in such cases stated. 


In this case motion was made by respondent on the 18th inst. 
to quash the alternative writ which had been issued requiring re- 
spondent to levy and cause to be collected a special tax for the 
payment of the relator’s judgment. It seems that upon represen- 
tation that there was money in the county treasury for the purpose, 
the court at the last term ordered a warrant issued for the amount, 
but said warrant when presented was not paid. Township organ- 
ization has been adopted by the county, and May last, the three 
judges of the county court went out of office and one single judge 
came into office to continue the court under the new law. The 
present mandamus was served, as well on the retiring judges as 
the new judge. The former made return oftheir departure from 
office, and the motion to quash was made on behalf of the single 
judge now constituting the court. The grounds of the motion 
were : 

(1) That it was premature, not showing failure in respondent to 
comply with any demand. 

(2) That this court has not power to order a special tax for the 
purpose, 

In support of these positions, the township organization law of 
1873 was cited by the defendants’ counsel to show the process and 
machinery therein provided for the nanagement of county affairs 
and co'lection of its revenues. And it was urged that the only 
duty or power of the county court is to levy the tax annually in 
April, after proper assessment has been made; that said relator, 
although he has a judgment, must have his warrant endorsed by 
the treasurer—‘ no funds "’"—and take his turn with other creditors 
in succession in obtaining payment of the warrant ; that this court 
could not create a revenue law and appoint officers and levy spe- 
cial taxes every time a judgment is obtained against a municipality. 
If this be so, it was argued that every time a physician attends a 
pauper, and gets a warrant for his services, he can put in motion 
all the machinery of the law and have a special tax levied and 
collected for his benefit. 

Ewing & Smith, for the relator; C. G. Burton, for the re- 
spondent. 

Ditton, Circuit Judge, orally rendered decision, in substance 
saying: We can not go through all the maze of procedure proposed 
by counsel for enforcing thé judgments of this court against mu- 
nicipal corporations. If we should adopt the views of the defend- 
ant’s counsel, the judgments of this court would be reduced toa 
sham and a farce. The practice in these proceedings is largely 


“* Re Reported for this Journal by Joseph Shippen, Esq., from notes ‘taken in 
court when the decision was rendered. 
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settled already in this circuit. Our course is not to require a spe- 
cial assessment, and levy a at special and arbitrary time, but to 
have the tax levied and collected with the general annual levy. 
Such special levy can then be made on the books and collected 
without much additional expense or trouble, and in the exercise of 
its discretion the court aims to avoid all unnecessary severity and 
useless costs. 

Some delay may thereby be occasioned to the creditor, but in 
theory of law, he is compensated therefor by interest. This is the 
method we have taken and carried out in all cases. 

When we have the right to order a special levy, we do not hes- 
itate to doso, ifit becomes necessary ; but if the respondent appears 
and gives satisfactory assurance that the requisite amount will be 
embraced in the general levy, and that sufficient will be therefrom 
appropriated by a proper order to pay the particular debt, in such 
case a special levy may be dispensed with. We are governed by 
the circumstances of each case. 

In the case at bar, McKee recovered a judgment against Ver- 
non County in November, 1874, whereon execution issued in De- 
cember and payment wasdemanded. The execution was returned 
nulla bona, \t was the duty of the ceunty court, after what had 
been done by the relator, to levy a tax the following April to pay 
this debt, but it did not do it. It was represented to us at the last 
term, that funds therefor were in the treasury, and if warrant were 
drawn the creditor would have a short road to obtain payment. 
Having received his warrant he was met with response of “no 
funds,” and he isasked to register his warrant and wait for his 
turn to get his money in the order that warrants are presented. 
We hold he is not required to do so. 

The motion to quash is refused, and let order go for a peremptory 
writ on respondent to levy at the next April term, a special tax, at 
the time when the general annual levy is made for county pur- 
poses, to pay the judgment. The costs of the writ served on per- 
sons not officers must be paid by the relators. Krekel, J., con- 
curs. ORDERED ACCORDINGLY. 





Injunction to Restrain Illegal Taxes—Authoritative 
Force of State Adjudications—Federal Court Juris- 
diction. 

GEORGE T. OLIVER v. CITY OF OMAHA. 


United States Circuit Court, District of Nebraska, May Term, 
1875. 


Before Mr. Justice MILLER. 


1, Restraining Taxation—Conclusivenessof State Decisions.—On a question 
of restraining the collection of city taxes, upon lands within the city limits, used exclu- 
sively for agricultural purposes, this court is bound by the decision of the supreme court 
of the state. 


2. When Suit may be commenced Originally in Federal Court.—A citizen 
of another state, in the case of an illegal tax upon his real property, levied under state 
authority, may proceed originally in this court, notwithstanding a provision of the state 
statutes requiring a previous decree in the state chancery court, before any sale for taxes 
could be made. 

This was an action brought to restrain the collection of taxes by 
the city of Omaha upon plaintiff's lands lying within the corpor- 
ate boundaries of said city, but used exclusively for agricultural 
purposes. .Submitted upon the pleadings and an agreed state of 
facts. 

_ ¥ M. Woolworth, for the plajntiff; 7. 4. Thurston, for the 
defendant. < 

The 15th proposition in Mr. Thurston's brief, referred to below, 
is as follows : 

XV. The relief sought is to restrain the sale of the land for the 
taxes, which sale if made, would cast a cloud upon plaintiff's ti- 
tle. By general statutes in force at the commencement of this 
suit (see Gen. Stat. page 940), after the first day of December, 
1873, no sales of land could be made by treasurers for taxes levied 
thereon prior tothe year 1872. 


The only manner in which sale for such taxes could be made af- 
ter said date was by a decree in chancery granted by the district 
court of the state, after judicial proceedings had therefor in the 
manner pointed out by the aforesaid statute, in which proceedings 
every party interested would have an opportunity to be heard 
upon the merits and equities, and which proceedings to obtain 
such a decree have been duly instituted and are now pending 
The effect of a decree herein, then, would be to enjoin the action 
of a court of competent jurisdiction from rendering a decree of 
sale, or hearing the rights of the respective parties therein. 

Mr. JusTIcE MILLER.—I am satisfied that the case comes within 
the principle of Bradshaw v Omaha, 1 Neb. 16, and that this court 
is bound by it. The only doubt I have had is raised by the 15th 
proposition of Mr. Thurston’s printed argument, but as the pres- 
ent plaintiff is ‘entitled to come into the federal court, I see no 
good reason why he should wait until he is sued in a state court 
with many others, who may have no such defence as he has, and 
then ask to remove his case into the federal courts. Therefore 
let a decree be entered for the plaintiff, for a perpetual injunction 
against the collection of the tax. DECREE ACCORDINGLY. 





Removal of Causes—Suit on Revenue Collectors. 


ORNER v. SAUNDERS. 


United States Circuit Court, Western District of Missouri, No- 
vember Term, 1875. 


Before Hon. JoHN F. DILLON, Circuit Judge, and Hon. ARNOLD 
KREKEL, District Judge. 

An action by the collector of internal revenue against the deputy collectoron his official 
bond, may be removed from the state into the federal court, under the act of March 3, 
1875. 

On motion to remand cause to the state court. The plaintiff 
was the collector of internal revenue for one of the districts of 
Missouri, and appointed the defendant his deputy. The defend- 
ant gave the bond which the plaintiff by the act of Congress was 
authorized to require and accept. This action brought in May, 
1875, is upon this official bond, and alleges various breaches of the 
same. The plaintiff in due time, before answer filed, applied to 
remove the cause into this court under the act of March 3, 1875, as 
one “ arising under the constitution and laws of the United States.” 
The removal was ordered, and the defendant now moves to re- 
mand the cause. 

Philips &» Vest, for the motion; Mack ¥. Leaming ; Critten- 
den & Cockrell, contra. 

DILLON, Circuit Judge. We have no doubt that the cause was 
properly removed. It is one arising under the laws of the United 
States. [Rev. Stats. sec. 3148: act of March 3, 1875, secs. 1, 2, 
3; act of February 8, 1875, sec. 12 (18 Stats. at Large, 309); Os- 
born v. U. S. Bank. 9 Wheat. 739.] Indeed, this last act gives this 
court original jurisdiction of such actions, concurrent with the 
state courts. MOTION DENIED. 








Correspondence. 


RAILWAY MORTGAGES AND MECHANICS’ LIENS. 
LITTLE ROCK, ARK., NOV. 16th, 1875. 

EpITors CENTRAL LAW JOURNAL:—Do you not use some illustrations 
under the above title, in your paper of November 12th, which are not sound ? 
Itis not the purpose of this to review your criticism of Nelson v. Iowa Eastern 
Ry. Co., as controlled by the Iowa statutes. But there is ground to question 
the correctness of some of your positions. You seem to be unsound, or some 
of your modes of expression unhappy, or some of your readers are too obtuse 
to comprehend your true meaning. You illustrate by putting the case of 
a house built upon a mortgaged lot, where you ask, ‘‘ Would the specific lien 
of a material-man who had furnished doors and windows, against those 
doors and windows, be postponed to the mortgage of the contractor; or 
would it not rather be held that the doors and mindowsentered the house en- 
cumbered with the material-man’s lien?" There are too apparent errors 
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lien is not read instead of personal; i. e.,that the windows and doors, when put 
in the house, do not become fixtures, and a part of the realty, and that all the 
lien which the material-man has, is not upon what he puts in alone, but 
upon the whole house, and every part of it, and the ground upon which it 
stands ; 2nd, that by reason of his having put his material there, he has some 
sort of a chattel lien on the stuff furnished, separate and distinct from the lien 
existing on the soil upon which the house is built, and of which lien, if re- 
corded, he must have notice, and so refuses to put his work there without con- 
sent of the mortgagee, which, if had, would give him priority as against an 
owner, It may be true in the particular case put by you, that of this material- 
man furnishing a contractor for the building, who had a mortgage on the real 
estate on which it was situate, for the cost of it, that he would be subrogated 
pro tanto, in equity, to the rights of the contractor-mortgagee under the 
mortgage. But this subrogation would not be the result of any particular 
lien which this material-man has on any particular stick of timber, but because 
it would be inequitable to allow the contractor to claim priority under a 
mortgage which was given to secure the same expense which the material-man 
had borne, and because the contractor stands by and directs this to be done, 
and, like an owner, is bound by his acts and estopped to deny the lien. The ob- 
jection to yonr illustration is. that it seems to imply that an owner may im- 
prove a mortgagee out of his lien. S. W. W. 


COMMENTS.—Our corresponent seems to have fallen into two errors: 1. 
He has not kept in view the terms of the Iowastatute; 2. He has consequently 
misapprehended our illustration, which was designed to embrace only a case 
arising under that statute. The Iowa statute gives, first a genera/ lien upon 
the whole realty, such as our correspondent seems to have in mind; second, a 
special lien upon “ the buildings, erections or improvements * * * , in 
preference to any prior lien, or incumbrance, or mortgage." We admit that 
the general lien would not have preference of a prior recorded mortgage ; but 
the special lien has such preference, by the positive terms of the statute. 
What, then is the nature of this special lien? It was not questioned by the 
Iowa court that railroad ties fall within the terms “ buildings, erections or im- 
provements.” On the contrary the court say (p. 741) that “his lien was a 
general one ypon the road, or a specific one upon the ties, if they were in a 
condition that he could remove them.” The suggestion of our correspondent 
that this lien is in its nature vea/ and not fersona/, and the common law doc- 
trine of fixtures which he invokes, do not, in our judgment, help his argument ; 
for the statute which gives the specific lien against the ‘‘ building, erection, or 
improvement,” manifestly gives.also that without which the right granted could 
not be enjoyed, namely, a right to the purchaser under the sale made in pursu- 
ance of the decree enforcing the lien, to remove such “ building, erection or 
improvement.” And the Iowa court recognize this principle when they say 
(p. 741), ‘‘ We have no doubt that a party who should erect a depot upon a 
railroad covered by a mortgage, might, under our statutes and decisions, enforce 
his lien upon it, and cause it to be removed, if necessary.” And yet a build- 
ing is, of course, rea/ property anda fixture. So far as we can see, the only 
reason invoked by the Iowa court as a justification for disregarding the posi- 
tive provisions of their statute, was that the ties could not be removed “ with- 
out the distruction of the road or of the labor of others.” This reason we 
noticed in our previous observations on the case, and shall not again recur 
to it. 

One word more. In the case of Galveston R. R. v. Cowdry, 11 Wall. 459 
which the Iowa court invoke in supporting their decision, Mr. Justice Brad- 
ley, who delivered the opinion, took especial pains to distinguish the case 
from that of a mechanic’s lien; and we think that the case in 11 Wallace is 
clearly distinguishable from cases arising under the Iowa statute; for in the 
latter case the lien was given by a public law of the state, existing at the time 
the mortgage was executed; and of the existence of this law the mortgage- 
bondholders, in whatever market of the world they nsay have purchased the 
bonds, were, on principle, clearly chargeable with notice. They took these 
bonds, therefore, affected with knowledge that the mortgage securing them 
might be postponed to mechanics’ liens subsequently intervening. In respect 
of such liens they therefore have no stronger equity than the contractor 
to whom the bonds were originally issued. And what rights the contractor 
has, our corespondent has told us: ‘‘It would be inequitable to allow the 
contractor to claim priority under a mortgage which was given to secure the 
same expense which the material-man had borne." We go further: we say 
that it would be doubly inequitable—yea, the most palpable injustice—to allow 
the contractor to have priority over a sub-contractor who had put his materials 
into the structure on the faith of a’ statute which declared in positive terms 
that Ae should have priority over “ any prior lien, or incumbrance, or mort- 


gage." —[Zd. C.L. F. 





—SOLICITOR-GENERAL SIR JOHN HOLKER, M. P., has been appointed 
attorney-general of England. 





Book Notices. 


THE NATIONAL BANKRUPTCY REGISTER REPORTS. Vol. 13. No.1. OR- 
LANDO F. Bump, Editor. New York: McDivitt, Campbell & Co. 


We have received No. 1, comprising 48 pages of Vol. 13 of the Bankruptcy 
Register Reports, bearing date November 1st, 1875. Mr. Bump’s practice of 
imprinting the date of the publication of these numbers, began with No. 5 of 
vol, 12, July 15, 1875, and with page 193 of that volume which contained 576 
pages. In four months then, Mr. Bump has published 416 pages of bankruptcy 
cases ; a very respectable volume in itself. At this rate we may expect three 
volumes a year of these reports, which is only another instance of the startling 
rapidity with which our book cases are filled to overflowing with new books. 
We notice that Mr. Abbott has greatly added to the value of his Annual 
United States Digest for 1874, by incorporating therein under the title ‘* Bank- 
ruptcy,’ the contents of the first ten volumes of this series, in so far as the 
cases contained in them had not been digested in previous volumes from other 
series of reports. Mr. Abbott's digest is not as full and complete as that of 
Messrs. Moses & Shinn, recently published by McDivitt, Campbell & Co., 
with its numerous and exhaustive tables of cases, though covering the same 
ground; and for thorough and careful examination of the authorities, the 
practitioner in bankruptcy can not well do without the latter work; still a di- 
gest claiming to embrace all reported cases in the United States, could not 
well omit the very many important United States district and circuit court 
cases in bankruptcy which reach the profession in a permanent form only 
through the National Bankruptcy Register. 

We take the liberty of again suggesting that Mr. Bump would confer a fa- 
vor upon the profession if he would add the dates when the decision was ren- 
dered. In this as in many other respects, the current reports of Massachu- 
setts are worthy of universal imitation. E.T. A. 


CASES ARGUED AND DETERMINED IN THE CIRCUIT COURTS OF THE UNI- 
TED STATES FOR THE 5TH JUDICIAL CIRCUIT.—By WM. B. Woops, the 
Circuit Judge. Vol. 1. Chicago: Callaghan & Co. 1875. pp. 740. 
This is one of the most valuable of the recent series of Federal Circuit 

Court Reports; ahd the publishers have presented it to tke profession in a 

very attractive form. The f/th circuit, embracing the states of Georgia, 

Florida, Alabama, Mississippi, Louisiana and Texas, is one of the most impor- 

tant of the circuits, and gives rise to a great variety of interesting litigation, 

Abundant evidence of this observation is found in the present volume. 

The cases reported have been judiciously selected from a vast number which 
were decided during the four years which the volume covers, This makes 
this book a substantial addition to the existing law. The profession will be 
gratified to find a large number of valuable opinions from Mr. Justice Bradley, 
or as the statute now styles him, the Circuit Justice, some of which, so far as 
our recollection serves, have never before been in print. The relation of a 
stockholder to the corporation of which he is a member, has never been more 
tersely stated than in the opinion of the eminent circuit justice, in Morgan v. 
The Railroad Company, p. 15. majority of the opinions reported, however, 
are those of the circuit judge, who is justly ranked as among the very best 
judges on the federal bench. The editorial work of the learned judge has 
been performed with exceeding care. J. F. D. 








Some Recent Decisions in Bankruptcy. 


Debt Created by Fraud—Judgment—Merger—Agreeznent not 
to Arrest.— William S. Warner v. Aaron H. Cronkhite ; United States Circuit 
Court Eastern District of Wis. Dyer, J. Sept. 1875. 8 Chicago Legal News, 17. 
1. Debt created by fraud is not discharged in bankruptcy, even through 
reduced to a simple judgment for money in which there is no mention 
of fraud ; if its original action was based upon fraud, the fraud is not merged 
in the judgment. 2. A stipulation between the parties, after the judgment, by 
which the plaintiff waived his right to execution against the body of defend- 
ant, does not affect this question of discharge. 3. Cites and comments on 
McButt v. Hirsch, 4 Abbott, 441 ; Mallory v. Leach, 14 Abbott, 449; Jn re 
Patterson, 1 N. B. R. R. 308 ; /w re Whitehouse, 4 N. B. R. R. 63; Shuman 
v, Strauss, 52 N. Y. 404; S.C. 10N B.R. R. 300; Wood v. Henry, 40 N.Y. 
124; Prouty v. Smith, 51 N. Y. 594; Roberts v. Prosser, 53 N. Y. 260; 
Bangs v. Watson, 9 Gray, 211; Palmer v. Preston, 45 Vt. 156. 


Landlord and Tenant—Lien for Rent.—/n re Browne and Ten Eyck; 
United States District Court, New Jersey. Nixon, J. (12 N. B. R. R. 529.) 
If a note taken for rent is not paid at maturity, the landlord is entitled to all 
his remedies for the security or collection of his claim, in the same manner as 
if the note had never been given. If a tenant makes an assignment for the 
benefit of creditors to a trustee who sells the goods on the premises after the 
commencement of the proceedings in bankruptcy, and turns the proceeds 
over to the assignee, the landlord is entitled to payment of the rent out of the 








774 CENTRAL LAW JOURNAL. 


[Vol. 2, No. 48. 





proceeds. Citing 2 Greenl. on Ev. 3 520; Burden v. Halton, 4 Bing. 454; 
Holmes v. De Camp, 1 Johns. 33; Edwardsv. Derrickson, 28 N. J. 39, and 
Haskins et al. v. Paul,g N. J. r10. 

Attaching Creditor may intervene and oppose an adjudication in invol- 
untary bankruptcy, /e re Mendelsohn, U. S. District Court, Cal. Hillyer, J. 
(Ib. 533); /# re Hotje, United States District Court Eastern District of Wis. 
Dyer, J. (Ib. 548) ; citing 6 N. B. R. 209; 8 N. B. R. 106; 12 N. B. R. 39; 
Id. 385. 

Limitation.—/n re M. Eldridge & Co.; United States District Court 
Eastern District, Va. Hoyle. J. (Ib. 540). The statute of limitations ceases 
to run against the creditor of a bankrupt at the commencement of the pro- 
ceedings in bankruptcy, and if not barred at that time, his claim may be 
proved afterwards, though at the time of proof it would be otherwise barred. 
Citing Minot v. Thacher, 48 Mass. 348; Ex parte Ross, 2 Glynn & Jarn. 46- 
330; Bowie v. Henderson, 6 Wheat. 514; 3 Cow. 159; 2 W. Blackstone, 702; 
Collistor v. Hailey, 79 Mass. 57; 24 Penn. St. 482; 14S. & R. 487; 4 Ma- 
son, 16. 

Landlord and Tenant—Damages.—/n re Peter Hufnagel , United 
States District Court Eastern District, Mich. Brown, J. (Id. 554). The assignee 
should pay from the assets the rent of a store occupied by him, from the fil- 
ing of the petition to the date of surrendering possession. Rent and dam- 
ages for non-performance of covenants in lease, accruing after commence- 
ment of proceedings in bankruptcy, are not debts provable against the es- 
tate. 

Jurisdiction.— Augustine v. McFarland, United States District Court, 
Kan. Foster,J. (13 N. B. R. R.7). If the assignee voluntarily appears in 
a proceeding in a state court to foreclose a mortgage, instituted after the com- 
mencement of the proceedingsin bankruptcy, he can not, after a sale of the 
property, apply to the district court for an injunction to restrain further pro- 
ceedings in the state court. Citing, and following Mays v. Tritton. 20 Wall. 
414; S.C. 11 N. B. R. 229, 


Discharge.—Platt v. Parker, Supreme Court N.Y. Tappen, J. (Id. 
14). The claim of a creditor is barred by a discharge, although his name was 
not placed on the schedule, nor any notice given to him of the proceedings. 
Citing Hubbell v. Crump, 11 Paige, 310; Payne v. Able, 4 N. B. R. 220; 7 
Bush (Ky.) 344; Burnside v. Brigham, 49 Mass. 75; Brown v. Rebb, 1 Rich. 
374; Beake v. Birdsall, 1 N. J. 12; Gassett v. Morse, 2t Vt. 627; Stevens v. 
M. S. Bank, 101 Mass. 109. 

Wife’s Equity.—Canby, Assignee, v. Amelia F. McLear; United States 
” District Court, Del, Bradford, J. (Id. 22). The right of a wife to have in- 
terposed by bill in equity to prevent her husband from reducing to possession 
her chose in action by proceedings at law—even conceding such right to be es- 
tablished by the authorities—held insufficient to support a promise by the hus- 
baud, to pay to the wife a sum equal to the proceeds arising from the sale of 
the wife's legacy, where the promise was made subsequently to its reduction 
to possession bythe husband. Citing, Tritt's Admr. v. Colwell's Admr., 31 
Penn. St. 228; Est. of B. Hinds, 5 Whart. 138 ; Woodworth v. Sweet, 51 N. 
Y¥. 8; Jaycox ef al. v. Caldwell, 51 N. Y. 395; Riley v. Riley, 25 Conn. 154 
Turner v. Nye, 89 Mass. 176. 

Right of United States to Priority.—United States v. Lewis ; United 
States Circuit Court Eastern District, Penn. Strong, J. (Id. 33). The 
United States is entitled to priority of payment out of the separate estate of 
the partners, although its demand is againstthe firm. If the United States 
holds a demand against a firm, some of the partners of which reside in a for- 
eign country, and the resident partners become bankrupt, it is entitled to pri- 
ority of payment out of their separate estates, and may enforce its right to 
priority, without first exhausting the securities it may hold for the claim. 

Off-Set.—/n re Geo. Law, Brett & Co., Ex parte, Dreyfes; United States 
District Court Mass. Lowell, J. (ld. 45). A debtor of a bankrupt who 
merely accepts a transfer of the bankrupt’s note without any stipulation con- 
cerning the terms of the transfer, holds it merely as trustee fr the creditors, 
and can not set it off against the debt due by him. A note which is held by 
a party as trustee for another, must be proved by the holder as trustee, or by 
the real owner. e E. T. A. 








Recent Reports. 


REPORTS OF CASES HEARD AND DETERMINED BY THE SUPREME COURT 
OF SoUTH CAROLINA. Vol. 4. By J.S.G. RICHARDSON, State Reporter. 
Columbia: Republican Printing Company. 1875. 

This is a handsome looking volume of 544 pages, with an index covering 
31 pages, compiled in the usual manner, being simply a reprint of the syllabi. 
The volume contains reports of 62 cases, and the ability and experience of 
the reporter are manifested in the care with which he has done his work, 





The South Carolina court has not been held in high repute since the war, but : 


some of the opinions to be found in this volume are of a high standard. One 
of the justices, a negro, has exhibited, in the few opinions he has delivered, 
strong evidence of the possibilities within the reach of at least some individ- 
uals of his race. We note the foliowing cases. 


Suits between Administrators.—Harris v. Stilwell, p. 19. Where an 
administrator with the will annexed has a final settlement with legatees and 
then dies, a suit against his administrator, to impeach the settlement, on the 
ground of fraud or mistake, can not be sustained by an administrator de donis 
non of the testator, for the benefit of the legatees, 


Express Company— Limitation of Liability by Terms of Re- 
ceipt.—Porter v. Southern Express Company, p. 135. A clause in the receipt 
given by the express company, for goods received for conveyance, that “ it is 
not to be held liable for any loss or damage whatsoever, unless claim be made 
therefor within ninety days from the delivery to it,’ was held not to limit the 
liability of the company in an action upon the contract to recover for the non- 
delivery of the goods. Such receipt is of itself evidence to bind the com- 
pany. 

Mandamus-—Issue of Illegal Scrip—Levy of Tax to pay Same. 
—State ex re/ Shirer v. Comptroller-General, p.185. Where an act of the 
legislature directed the state treasurer to issue certain scrip, known as “‘ Reve- 
nue Bond Scrip,” the same to be receivable for taxes, and directed a tax to be 
levied to pay the scrip, it is sufficient ground for the refusal of mandamus to 
the comptroller requiring him to order the levy, that the state and county tax- 
collectors have been enjoined from receiving such scrip, on the ground that it is 
void ; because, consisting of certificates of indebtedness, payable to bearer 
issued by the state in its sovereign capacity, with the faith of the state 
pledged for their ultimate redemption, the same was issued contrary to the 
constitutional inhibition against the emission of bilis of credit by astate. The 
record of this case occupies about fifty pages, and the opinion delivered by 
Chief Justice Moses, is a long and carefully prepared review of the facts and 
authorities, 


Express Company—Contract Limiting Liability.—Levy v. South- 
ern Express Company, p. 234. -A contract entered into by the shipper of goods 
by express, with the company receiving the goods, by which such company 
is authorized to deliver the goods to another company, and that such other 
company shall have the benefit of all 'imitations inserted in the contract for 
the benefit of the first company, is good, and the second company is so enti- 
tled. Where the value of goods shippea is not stated or agreed on, the ex- 
press company is entitled to the benefit of a stipulation in the contract limiting 
the value recoverable to the sum of $50. 


Partnership—Joint Liability of Separate Firms trading to- 
gether.—Beall v Lowndes, p. 258. Two several firms may by their course 
of dealing with a third party, as by holding out the idea that they constitute 
but one firm, incur, as to him, a joint liability to the same extent as if they 
did in fact constitute one partnership. 


Foreign Bankruptcy Proceedings—Effect of in this Country.— 
/bid, Real estate in this country does not pass by operation of foreign bankrupt 
laws. A deed ofinspectorship, granted under t¥e English bankrupt law, contain- 
ing an express saving of the rights of creditors against any person jointly lia- 
able with the debtors, and acceptance of the deed by a creditor, will not dis- 
charge a party in South Carolina, who is jointly liable for the debt. 

Crop—Lien for Advances—Prior to Lien for Rent.—Visauska v. 
Bradley, p. 288. A lien under the act to secure advances for agricultural pur- 
poses, given by a tenant of rented land, has preference over a prior contract 
to pay the landlord, for the_use of the land. 

Confederate Sequestration Act—Purchaser’s Rights.—Spratt v. 
Pierson, p. 301. A purchaser of real estate at a sale under the act, is not en- 
titled, by subrogation or otherwise, to the benefit of a debt of the owner se- 
cured by a mortgage on the premises, which the receiver who made the sale 
paid in order to give the purchaser a clear title, 

Confederate Money—Liability of Guardian for.—Waller v. Cress- 
well, p. 353. A guardian is liable, if at all, only for the value, in lawful mo- 
ney, of an investment of Confederate money of his ward. He is liable to the 


same extent to account for Confederate money of his ward received from an 
administrator, 


Illegal Tax.—State v. Railroad Corporations, p. 376. In this case, the 
court was compelled to decide that the act of the legislature of South Caro- 
lina, which requires every railroad company within the state to pay to the 
treasurer, for the use of the state, a sum of money determined by the length of 
its road / was a tax upon property, and unconstitutional and void, because 
not laid upon the value of the property. 
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This may be taken as a fair specimen of the /egis/ation which has prevailed 
*in the South since the war. 


Constitutional Law—Validity of Tax to meet Interest on Public 
Debt—Mandamus.— Morton, Bliss & Co. v. Comptroller-General, p. 430. 
This was a decision of five several petitions for mandamus to compel the 
comptroller to levy a tax to meet the interest on bonds of the state issued and 
sold to the petitioners. 

The comptroller claimed that the rate per cent. of tax necessary, had not, 
as required by law, been ascertained by the legislature; that registration of 
the bonds had not been made according to law; that a large number of the 
bonds had been returned to the treasury, redeemed, and other bonds issued 
in their place, so that the number outstanding could not by him be ascertained, 
and the bonds so issued in lieu thereof, had not been issued lawfully and were 
void ; and that the act authorizing the issue of the bonds is unconstitutional. 
and void in failing to levy a tax sufficient, to pay the annual interest on the 
public debt it purports to authorize. 

The court, in avery lengthy and elaborate opinion, delivered by Willard, 
J., hold that the law was constitutional ; and that the comptroller was in default 
of his duty, and ordered the writ to issue. 


Constitutional Law—Act Inhibiting the Prevention of Collec- 
tion of Taxes by Injunction, etc.—State v. County Treasurer, p. 520 
An act of the legislature providing that “ the collection of taxes shall not be 
stayed or prevented, by any injunction, writ or order, issued by any court or 
officer, except as provided for in this act, and in the act to provide for the as- 
sessment of property,” is not unconstitutional. C. A. C. 








Summary of Our Legal Exchanges. 
CHICAGO LEGAL NEWS, OCTOBER 16. 


Foreign Attachment—Assignee’s Action thereby.—Guillou v. 
Fontain ; United States Circuit Court, Pennsylvania, Opinion by McKennan, 
J. 1. Under the provisions of the act of June sth, 1872, revised statutes, 
2 915, the federal courts may issue process of foreign attachment against the 
property of non-residents, where the same would lie under the laws of the state 
in which such court isheld. 2. An action of debt, by the assignee of a bank. 
rupt firm, against a special partner, upon his statutory liability under the laws 
of Pennsylvania, to restore the amount of his original capital, where the same 
has been reduced by the payment of interest or profits to him, may be com- 
menced by process of foreign attachment. 

PITTSBURGH LEGAL JOURNAL, OCTOBER 13. 

Executory Trust and Equity—Probate Court—Assignment of 
Insurance.—/n re Webb; Supreme Court of California. Opinion by Crock- 
ett, J. (6 Pitts. L. J. (N. S.) 30.] 1. A court of equity will lend no assist- 
ance towards perfecting a voluntary contract for the creation of a trust, nor 
regard it as binding, so long as it remains executory. 2. The question not 
decided whether the probate court has jurisdiction to enforce a trust created 
by an intestate. 3. If such contract is executed by a conveyance of the prop- 
erty in trust,so that nothing remains to be done by the grantor or doner to 
complete the transfer of title, the relation of trustee and cestui gue trust is 
deemed to be established, even if there was no consideration, and a court of 
equity will enforce the trust. 4. If one who has had his life insured writes to 
his father and sister that the insurance was made for their benefit, but makes 
no assignment or delivery of the policy to them, it amounts only to an execu- 
tory agreement to create a trust in future, and can not be enforced in equity. 


INTERNAL REVENUE RECORD, OCTOBER 11 AND 17.* 


‘Goods of Similar Description.’’—Greenleaf e/ a/. v. Goodrich : United 
States Circuit Court, Massachusetts. Opinion by Shepley, J. [21 Int. Rev, 
Rec. 324.] Under the act of 1862 (12 United States Statutes at Large, p. 553) 
the cloths commonly known as “‘ Saxony Dress Goods” and not exceeding in 
value forty cents per square yard, are subject to an additional duty of two 
cents per square yard, the words“ goods of similar description " in the ac. 
referring not to similarity in the process of manufacture, but to similarity of 
the resultant fabric and the uses for which it can be employed. 

Statute in Force on Day when passed—Tax on Tobacco—Con- 
struction of Act.—Salmon and Hancock v. Burgess; United States Cir- 
cuit Court, Virginia. Opinion by Hughes, J. [21 Int. Rev. Rec. 333.] 1. The 
fiction of law requiring a statute to be construed as in force during the whole 
of the day on which it passed, is arule of mere convenience, and must give 
way when the priority of different events comes in question, and the right and 
justice of the case require. 2. An act of Congress increasing taxes and de- 
nouncing penalties, falls within the first article of the national constitution, 
prohibiting ¢x post facto laws, and giving effect to statutes only from the time 


*New York: W.C, & F. P. Church. 





of their receiving the President's signature. 3. The proviso in the act of 
March 3, 1875, entitled “‘ An act to pretect the Sinking Fund and providing 
for the Exigencies of the Government,’’ declaring that the increase of tax on 
tobacco therein provided shall not apply to tobacco on which the tax had 
been paid when the act took effect, refers to the hour of the day on which the 
President's signature was affixed, and not to any antecedent part of the day. 








Legal News and Notes. 


—JUDGE VAN BRUNT, of the Supreme Court of New York, was recently 
married in violation of the state law, it is sdid, because his former wife, now 
divorced, is still living. 

—Hown, C. K. HARVEY, of Knox county IIl., has in his possession a revo- 
lutionary land warrant, signed by Patrick Henry, Governor of Virginia at the 
time, and dated 1786. 

—A LAWYER, about to finish a bill of costs, was requested by his client, 
abaker, to make it as light as possible. ‘‘ Ah!’ said the lawyer, “ you 
might properly enough say that to the foreman of your establishment; but that 
is not the way I make my bread. ° 


—THE BOARD OF SUPERVISORS of Fulton county, Ills., at their last an- 
nual meeting, resolved not to pay any officer or witness fees in criminal cases, 
unless there is a conviction. This is rather severe on such innocent men as 
may be accused ; but it speedly disposes of all cases where the defendant is 
guiity. 

—A SOMEWHAT singular suit was recently concluded before Judge Robin- 
son in the Court of Common Pleas in New York city, in connection witha 
raised check. An Upton storekeeper, in changing a $100 bill, gave a genuine 
check for $24 on the Security Bank of that city. This check was subsequently 
raised $4,222.55 and the endorsement also altered. The check as thus raised 
was certified by the bank. Soon afterward it was deposited in the National 
Bank of the Republic, and next went through the Clearing House, the Secu- 
rity Bank paying the amount to the National Bank of the Republic. The lat- 
ter bank soon discovered the check had been raised, and applied to the for- 
mer bank for payment of the difference, which was refused on the ground of 
its certification before payment. Suit was accordingly brought by the Secu- 
rity Bank against the National Bank of the Republic to recover the difference 
claimed to be due. It was decided at the General Term that the certification 
was not an estoppel to the suit. After hearing the testimony, Judge Robin- 
son directed a verdict for $5,602.60 in favor of the Security Bank. 


—To THE Home Fire Ins. Co., of this city [New York] belongs the credit 
of proving, in the United States Supreme Court, the inalienable right of in- 
surance corporations to appeal from the courts of an unfriendly state, where 
they are doing business by courtesy, to the United States courts, despite any 
state law forbidding such removal, And now to the Hartford Fire Ins. Co, 
belongs the honor of having established that a “foreign "’ insurance company 
exercising that right of appeal to the United States courts cannot, because of 
such exercise, be expelled from the state from whose courts such appeal is 
taken, by the insurance commissioner—any law of the state, or agreement 
of the company, to the contrary notwithstanding. The commissioner of Wis- 
consin sought to expel the Hartford from that state, because it had in a cer- 
tain case appealed tothe federal courts; but he has been permanently en- 
joined from revoking its certificate for that reason.—[ The Chronicle. 

—DRAMATIC COPYRIGHT.—To sustain an action for breach of dramatic 
copyright, the part of the plaintiff's production which is copied must be a 
material and substantial part. Stage business is a subject-matter of dramatic 
copyright, and the copyright therein is assignable at law. By the Dramatic 
Copyright Act (3 & 4 Will. 4, c. 15), the author of any tragedy, or any other 
dramatic piece or entertainment, or the assignee of such author, shall have as 
his own property the sole liberty of causing such production to be represented, 
or any person who shall, contrary to the intent of the act or right of the au- 
thor or assignee, represefit “any snch production, or any part thereof,” is 
liable to certain penalties or damages recoverable at the suit of the proprietor 
of the production. L. adapted from the French a drama called “ The Wand- 
ering Jew,” and assigned to the plaintiffs his right to represent the same, and 
the same was in fact represented at a theatre of which one of the plaintiffs 
was lessee. Afterwards, the defendant, being the lessee of another theatre, 
represented at such theatre an adaptation from the same French drama, and 
bearing the same title.: The version of the defendant differed from that of 
the plaintiffs in the dialogue throughout. The stage business was generally 
the same in both versions, being adapted from the common original, except 
that in two scenes certain variations introduced in the plaintiffs’ version were 
also introduced in the version of the defendant. Lord Coleridge, C, J., having 
upon a perusal of the two plays, directed a verdict for the defendant. Held, 
no misdirection, and a rule to enter a verdict for the plaintiffs’ discharge. 
Chatterton and Webster v. Cave, 33 L. T. N.S. 255. C. P.—[ Zhe Law Times, 
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—NOTWITHSTANDING the curious fact that the judges of the courts of 
record of the city and county of New York are more numerous than all the 
judges and barons of all the Superior Courts of England, the New York courts 
are so hopelessly in arrears that justice has every possible enchantment that 
distance can lend her. According to the Tribune, the supreme court has on 
its circuit calendar over 2,000 cases, and as but 450 of these are what are 
termed “ new,” the court must have commenced the summer vacation with 
over 1,500 remanets. The superior court has on its trial calendar over 1,700 
cases, of which over 1,200 are remanets; and the common pleas about 1,100, 
of which about the same proportion are old. The general term of the su- 
preme court has on it calendar 365 appeals, while the special term calendar num- 
bers nearly 600. The condition of the general term and special term calen- 
dargof the superior court and of the court of common pleas, is not given, 
The Times, commenting on the facts, suggests the necessity for an increased 
numbet of judges; but it would hardly seem possible that relief lies only in 
that direction. With already more judges in proportion to the population 
than any other English-speaking community, it would seem that the trouble 
is not in the numbers.—[Addany Law F ournal, 


—THE DEATH OF VICE-PRESIDENT WILSON removes from the service of 
our country, if not one of its ablest men, at least one of its most faithful ser- 
vants, The news of his recent illness is too well known to be here detailed. 
He died on the morning of Monday, October 22d, in the sixty-fourth year of 
his age. He has born at Farmington, N. H., February 16th, 1812, of parents 
too poor to give him even an ordinary education, What he acquired was the 
result of his own efforts, often under very discouraging circumstances. His 
trade was that of a shoe-maker, but his forée lay in the political arena, which 
he entered prominently in support of General Harrison, in 1840. In 1855, he 
was sent to the United States Senate, in place of Edward Everett. Here he 
remained so long, that, had he completed the present term, as he said shortly 
before his death, he would have been the sixth in the history of the country 
who had served so long aterm. His prominence as a supporter of the anti- 
slavery movement is well known, as are his services on the Senate committee 
on Military Affairs. In 1868, he wasa candidate for the Vice-Pesidency, 
which position he gained in 1872. His literary efforts spent themselves 
mainly in preparing a ‘‘ History of the Slave Power in America,”’ two volumes 
of which have already passed through the press. At the time of his death the 
task was almost completed. His views as a statesman are not for us to dis- 
cuss, but as a man he was honest, fearless, conscientious and faithful. His 
greatness was achieved rather through lack of remarkable qualities than by 
reason of them. His death makes Senator Thomas W. Ferry, of Michigan, 
the presiding officer of the Senate, and ex-officio Vice-President of the United 
States. 


—JUSTIN BUTTERFIELD’s DEFENCE OF JOE SMITH.—In 1842, Gov. Car- 
lin, of Illinois, caused a warrant to be issyed for the arrest of the Mormon 
prophet, Joseph Smith, as a fugative of justice from Missouri, where he had 
been indicted for a capital offence ; but the arrest was delayed until the follow- 
ing winter, 1843, when the Mormons insisted on having the question involved 
legally tested in the federal court, upon which Joe Smith surrendered himself 
as a prisoner, to the sheriff of Sangamon county, who held the warrant for his 
arrest. A writ of habeas corpus was obtained from Judge Pope, of the United 
States court at Springfield. Smith had made great preparation for his de- 
fence, and had employed Justin Butterfield, of Chicago, then conceded one 
of the ablest lawyers in the northwest. The court-room was crowded with 
speetators, which included a large number of ladies, who were accorded seats 
upon the platform upon either side of Judge Pope. The career of Smith had 
excited great attention among the people, especially in Illinois and Missouri ; 
consequently the present occasion, which was to decide the fate of the 
Mormon prophet, was looked to with interest. Mr. Butterfied fully appre- 
ciated the importance of the case, and the necessity of maintaining his rep- 
utation as a lawyer, which had been rapidly establisfed, had made a thorough 
preparation of the case. He was a man of powerful logic, and seldom in- 
dulged in illustrations or illusions not of the most serious and weighty import, 
His manner was of the Websterian style. When he arose to address the court 
all eyes were upon him, and as he involuntarily, for a moment, surveyed the 
assemblage, he was forcibly struck with the peculiarity of the circumstances, 
which instantly flashed over his vision, and, without the least thought in ad- 
vance of such an illustration, he proceeded: “ May it please your honor: I 
appear in the presence of the Pope, surrounded by angels, to defend the 
prophet of the Lord.”” There was something in the suggestion so ludicrous» 
and yet so apt, that :t secured for Mr. Butterfield a most attentive listening to 
his powerfnl argnment which followed. Joseph Smith was discharged and all 
seemed pleased with the result.—[ 7ne Legal Adviser. 


—BOoRROWING Books.—The Omaha Republican gives the following cor- 
respondence between two prominent lawyers of that city : 








OMAHA, NEB., Sept. 13, 1875. 
DEAR JUDGE:—I hold your receipt for Abbott's Nat. Digest, which was 
taken by you some four months ago. If you have no further use for the book, 
I should like it. I often wish to consult it, but still, if you are not through 
reading it, I can get along without it. Yours truly, 
G, W. AMBROSE, 
To Hon. E, Wakely. 
OMAHA, NEB., Sept. 14, 1875. 
DEAR AMBROSE :—-I hereby comply, under protest, with your untimely re- 
quest, that I should return your book. You remark that you have held my 
receipt for it some four months. This is probably true. But if you will read 
the Statute of Limitations of Nebraska, you will observe that it does not bar 
a claim under any written instrument until the lapse of five years, leaving 
you about four years and eight months still to reclaim your book, Why, 
then, this undue precipitancy ? Will you permit me, as a searcher after legal 
knowledge, respectfully to enquire if you can refer me to any respectable au- 
thority requiring the borrower of a law book to return it within four months? 
You remark that you often wish to consult the book. I highly commend that 
resolution. You would certainly find it beneficial to occasionally read some 
law; and if you should become accustomed to it, you would find it compara- 
tively easy, only don’t overdo it at first. The only thing that I object to in 
that paragraph is an implication that I would not allow you to consult the 
book at my office. That is unjust. I have never refused the owner of a 
book that privilege, even when it occasioned inconvenience to myself. In 
conclusion, permit me to suggest that, if you really can not afford to keep law 
books for other practitioners to use, it would be a philanthropic thing for you 
to sell them to some one who can, Gratefully yours, 
E, WAKELY. 


—THE WHISKEY RING FRAUDS.—It was for some time a serious question 
whether the Whisky Ring or the government was the stronger; but the late 
trials have solved the riddle. The first blow was struck at Jefferson City in 
the conviction of Joyce, and this has been followed in St, Louis by a telling 
one in the conviction of McDonald, It seems that nearly every district in the 
country has had its ring. The extent of the injury to the government is to be 
measured by millions. The testimony thus far elicited shows that there was 
conspiracy between the officials and the distillers to defraud the revenue by 
secretly making whiskey, which, without paying a tax, by a circuitous route, 
was put upon the market. These circumstances caused it to be termed 
“ crooked whisky.” The division of spoilsseems to have been as follows: 
One-half to the distilleries, the othcr to the officials. The officials were of two 
classes: the many, underlings; the few,in authority. Each class took one-half 
of the official share. One-quarter of the whole amount thus passed into the 
hands of United States officers, said to be five in number—Joyce, McDonald, 
Fitzroy, Avery, and “‘ the man in the country,”’ as he is termed. Of these, 
Joyce, McDenald's ‘man Friday,"’ was recently convicted in Jefferson City, 
and is now in our state penitentiary. Fitzroy awaits sentence, having already 
pleaded guilty. Last Monday the case of McDonald, the supervisor in 
chief for this revenue district, was concluded, The trial of Avery, the official 
at Washington, is now in progress, and the “ man in the country,” is 
not known, This-last may be some one man, or may have beena fund 
to be used for political purposes, as the Ring was a powerful political e ngine. 
The trial of McDonald was ably conducted by the prosecution, and the 
eager crowd in the court-room attested the public interest in it. The argu- 
ment of Judge Krum for the defendant was masterly, and the charge 
of Judge Treat was fair and impartial to an unusual degree. The fact that 
the principal witnesses for the government were themselves under in- 
dictment for complicity in the whiskey frauds, and that many of them were 
avowed falsifiers, gave especial point to this sentence in the charge: “ It 
is proper for you carefully to consider the exact position each witness occupies, 
his character, his connection with the alleged offences, and the hopes, or fears 
under which he testifies." The jury were out several hours, during which 
speculation was rife, it being the general impression that the verdict would 
not be for conviction; some thinking the accused was guiltless, and others 
that one or more of the jury had been tampered with. Early in the evening 
the jury appeared and rendered a verdict of guilty on each of the eight counts 
submitted to them. Judge Treat was then asked to pass sentence, but re- 
fused to do so, because, as many similar cases were yet to be tried, he deemed 
it fitting that sentence should be given only after the proportionate guilt of 
each was known, so that each might have his rightful due. It is worthy of 
remark that the public verdict fully coincides with that of the jury. The con- 
viction of McDonald will strengthen the arm of the government in further 
contests, and the public appetite, excited by success, will not abate until justice 
is fully satisfied. Many who supposed that a man with plenty of money to 
support his defence could not be convicted of crime will be astonished at this 
verdict, and will conclude that the world has suddenly grown honest, 















